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| MASTER SERVICES AGREEMENT
BY AND BETWEEN
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.
AND

ASTORIA ENERGY LLC

This Master Services Agreement, dated this 27" day of October, 2003, is by
end between Consolidated Edison Company of New York, Inc., 8 New Yaork
corporation [*Con Edison”) and Astoria Energy LLC, a Delaware limited liability
company {(“Buyer”} (Con Edison and Buyer sometimes are referred to hersin
collectively as the “Parties” or indlvidually as a “Party”).

WHEREAS, Con Edison may possess certain capabilities to provide certain
services, goods and/or materials; and

WHEREAS, from time to time, Buyer may desire to purchase and Con Edigon
may desire to seli certain services, goods and/or materials pursuant to the terms
and conditions set forth harain,

NOW,. THEREFORE, in consideration of the premises and of the covenants
contained herein, Con Edigson and Buyer agree as foliows:

1. Dofinktions.

*Contract” as used horein means the agrsement between Con Edison
and Buyer concerning Con Edison’s provision of specific services, goods andior
materials to Buyer and consists of this Master Services Agreement, the Transaction
Form as defined below, and any documents ettached to or incorporated by
raference into the Transaction Form. The words “herecf,” “herein,” “hereto,” and
*hersunder” as used herein shall be deemed to refer to the Contract.

“Buyer” as used herein has the meaning provided in the introductory
paragraph of this Master Services Agreement.

*Con Edison” as used herein has the meaning provided in the introductory
paragraph of this Master Services Agreement.

“Parties” and “Party” as used herein have the meanings provided in tha
introductory paragraph of this Master Services Agreament.

“Transaction Form® as used hersin has the meaning provided in Seetion 2 of
this Master Services Agreement.
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2. Transaction Forme. Whenever the Parties aar

and Con Edison shall perform spacific servicas angf:ru gﬂi‘w;::::ﬁ p:a:z?“
ma‘t&l‘!lli and the performance of such services and/or supply of such gum :
materials are not governed by a separate agreement between Con Edison and
me_-. they shall draft and execute, by their respactive authorized representativ

2 written transaction form (sach a "Transaction Form"™) that describes it:hmr
limitation, {a) the specific services, goods and/or materials that will be pu:ha::;
and sold, (b} the rate/price to be paid by Buyer to Con Edison for such asrvice
goods and/or materials {which may by reference to s Con Edison pricing shest th«:n
in effect), (¢} the term during which or the schedule pursuant to which such
services, goods, and materials will be furnished, (d) the contact personis] for each
::;tf :trh :gard a::’ the provision of such services, goods and/or materials, and (s}

other terms and conditio ; :
wny o me ns that apply to the provision of such services, goods

3. Invoices: Terms of Payment. Invoices shall contain it
the services, goods and/or materials furnished. For services h:n?;ad::icx tllazﬂuﬂm
rate basis, the period covered by the invoice, the hours of service furnishad l:luriny
:ucrf parod _and the applicable hourly rate shsil be stated in the invoice Fu?r
services fumnished on a weekly, moenthly, annual or other periodic rate ham';n the
period to whioh the invoice applies and the appiicable rate shail be sated i the
invoice, For services furnished on a lump sum basls, the portion of services
pa:fu_:mngd and the corresponding payment due for sush portien shali be stated in
the invoice. For goods or materials furnished, the quantity of goods or matarials
furnished and their applicable prices shall be stated in the invoice, Taxes, cha
and feas, _lf any, that are to be paid by Buyer to Con Edizan or relmbursed l:ry- Bll:lﬂ:
_tr.- Con Edison in accordance with Section 4 shall be stated in invoices. Pawmknf
!nvu!ne: containing the foregoing information is due 30 days from the date of the
invoices. Payments received more than 30 days after the date of invoice shall ba
subject to a late charge equal to 18% per annum/.04932% per day compoundad
rrmnt_lﬂ\r, for sach day beyond such 30 day period that the payment i; not received
ﬁ:hn_ Late Charge®}; provided, however, that if the highest late charge parmitted b
applicable law is lower than the Late Charge, the highest late charge rata iua;
by law shall be applied instead of the Late Charge. Within 15 deys tmmp;;ndatu
of an Imrolc:n; Buyer may in good faith dispute any portion of such invoice upon
written notice to Con Edison received within such time which sets forth the
reason(s) for Buyar's dispute. Con Edison and Buyer shall confer to expeditious)
!'emjve such dlsputn. Buyer shall be required to pay the partion of any invoice ‘tha:
is not disputed in good faith upon written notice as described above and any such
portion ﬂm is not timely recelved shall be subject 1o the Late Charge. Any portion
of an Linwm that is disputed in good faith by Buyer in sccordance with thia
foregoing. but which ultimately is determined to ba due, shall be subject 1o the Late
Charge calculsted from the original dus date.
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o :; T-:mﬂ:.!hmﬂt Fees. The rates mdﬁs_r prices set forth in a Transaction
not include any federal, state or local license, privilege, sales, u

gross receipts, value added or other like taxes which may n;w m.h;r:;';xuhu.
?frﬂifl:::; P::J measured by or imposad upon the services, goods andfor mt:i:::
fure E;aunder andfar any payment dus or collected for such services, good
an: ;; T:;h :i:a, Buy: agreas tn pay any such taxes and to reimburse Cun' I?mm;
por v a0 Tru]:r“ -;:I ich Fifn Edison is ruql.Erad to pay. The rates andior prices set
o Iur’r:unm m also do not include any charge or fee for any
gov mmmm Imﬂ-@qvﬂnﬂw permits, authorizations, consents or approvals
oo may be requ N connection with any services, goods and/or materials

eunder. Buyer agrees to pay any such charges and fees and to

B. [
dely in porformance due 1o any. emaes pocey L, 9 18 0 orfor o for
without limitation, act of war, terrorist ke o other o
difficulty, act of God, sct or failure o m“:} :I:t:‘ mﬁg :;t::hﬂ o
Buyaer, ﬁat_. sabotage, embargo, fuel or energy shortage, wreck T i
tren:mmn, msjor equipment breakdown, discovery of un*vi-um-nt': .y
conditions not dimu_sbd prior to the Transaction Form for the particula o “my
goods and/or materials being executed, or inability to obtain neces oy Jobor
materials, or facilities from usual sources. in the event of dalay in mm:;:v Ia:m'
:,: n:mr i:;cﬁ cause, the time for completion will be axtended by a period '::ntir::
onably necessary to overcome the effect of such delay, and Con Edis
entitled to any reasonable additional costs it incurs as a rw:llt of the duwm il be

6. Warranty. Con Edison warrants that the s
orvices performed
Contract will be parformed competently by qualified persons in ammundur "
generally accepted standards (the “Applicabis Warranty "), °e Wi

H any of the services parformed under & Contract are fou

:::1:;? tgﬂ:‘hgdﬁnn?lﬂﬁr :a;::g it:':;lh six months after mmpi:t?unmu:nlluct:
Eu',re_ur of the specific nen-conformity whhh&ma:; m:r ;;;:mm:l:;ﬂwmfm e
services, make reasonable efforts to correct the portion of the servicss thr:tnd-: o,
:b::::rn:um muiaﬂ:ppﬂmhln Warranty. If, in the opinion of Con Edison, it is :g:
re ¥ possible to correct any services that fail to conform to the Applicabl

arranty, Con Edison shall refund the price paid by Buyer for the parﬁnzpufntru:
services that do not conform to the Applicable Warranty, Without limitation of the
matters that are not covered by the Applicable Warranty and for which Con Edi
shaHL have no responsibility, it ig spocifically understood and agread :hu "the
Applicable Warranty does not cover, and Con Edison shall have no mpnmihihfytfh'
any matter caused by the acts or omissions of others, including any fmprup:

3
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construction, maintenance, repair, modification or operation of any equipment or
facilities on which Con Edison has rendered senvices.

ANY GOODS OR MATERIALS THAT MAY BE FURNISHED 8Y CON EDISON
HEREUNDER ARE SOLD AS IS AND WHERE IS. Any description of the goods
contained in any document relating to this sale is for reference purposes only and is
net intended to be construed as a warranty relating to condition or completanass,

THE FOREGOING APPLICABLE WARRANTY IS EXCLUSIVE AND IN LIEU OF
ALL OTHER WARRANTIES, WHETHER STATUTORY, EXPRESS OR IMPLED
(INCLUDING ALL WARRANTIES OF MERCHANTABILITY AND FITNESS FOR
PARTICULAR PURPOSE AND ALL WARRANTIES ARISING FROM COURSE OF
DEALING OR USAGE OF TRADE], ALL OF WHICH OTHER WARRANTIES ARE
HEREBY DISCLAIMED,

The remedy provided above is Buyer's sole and exclusive remedy for any
fallure of Con Edison to comply with its obligations. Correction of any
nonconfarmity in the manner and for the period of time provided above shall
constitute complete fulfillment of all the fiabilities of Con Edison, whether based in
contract, in tort (including negligence, gross negligence and strict liability}, or
otharwise with respect to or arising out of a Contract.

7. Indemnification/Limitation of Liability. A, To the fullest extem
permitted by law and except for Buyer's sole and exclusive remedy under Section &
above, Buyer shall indemnify, defend, and hold harmiess Con Edison, its trustees,
officers, employees, and agents (collectively, the “Protected Parties”™ fram and
against any and afl claims, actions, liabilities, damages, costs, and axpenses
lincluding without limitation attorney fees and other legal costs and axXpenses),
whether based in contract, tort (including negligence, gross negligance, and strict
liability) or otherwise, which are asserted, suffered, or incurred by any person or
entity {including Buyer and the Protected Partles) and which arise from, relste to, or
:ru connected with the services, goods andfor materials furnished by Con Edison

B. To the fullest extent permitted by law, the Protected Partiss shall not
be liable, whaether in contract, tort {including negligence, gross negligence, and strict
liability}, or otherwise, for any special, indirect, incidental, or consequential damages
{including but not limited to damage, loss, lability, costs, and expenses resulting from
loss of use, loss of business or business opportunities, loss of profits or revenue,
costs of capital, loss of goodwill, claims of customers, claims of unrelated companies
and other third parties, cost of purchased or replacement power, and like items of
special, indirect, incidental, or consequential loss and damage) asserted, suffered, or
incurred by any person or entity (including Buyer and the Protected Parties), which
arige from, relate to or are connected with the services, goods andlor materiale
furnished by Can Edison hereunder regardiass of whether or not such damages, loss,
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Ii_abhih,r. COs1s or expenses are caused in whole or in part by the acts or omissions
lincluding negligence, gross negligence or willful acts) of the Protectad Parties or any
of them. The damages referred to in this Faragraph B are hersinafter raferred to as
"lh:u "Consequential Losses.” To the fullest extent permitted by law, Buyer hereby
irrevocably and unconditionally agrees to release and forever discharge the Protected
Pmm from any and all liability for any Conseguential Losses and to waive any and
all rights to recover any Consequential Losses from the Protected Parties or any of
them in the future. To the fullest extent permitted by law, Buyer shall indemnify
defend, and hold the Protscted Parties harmiess from and sgainst any and af
Consequential Losses (including any attormeys fees and any other legal costs and
expenses in connection therewith) asserted, suffered or incurred by 8Ny person or
entity (including the Partiss hereto).

C. It a court of competent jurisdiction determines that any provision or
application of any provision of Paragraph A or B of this Saction 7 is unenforceabls
the cumulstive lisbility of the Protected Parties with respect to & Contract ami
anything done in connection therewith (whather such lisbility is based on contract,
tort {including negligence, gross negligence, and strict liabllity] or otherwise, shall not
excesd the price of the services, goods and/or materials on which such liability is
based, If a court of competent jurisdiction determines that any provision of
Paragraphs A or B of this Section 7 or the preceding sentence of this Paragraph C is
unenforceable, such court shall limit the operation of such provision so as to give it
the effect intended to the fullest extent permitted by law,

D.  Con Edison’s obligation to fumnish any services, goods or materials
hereunder shali, at all times (including, without limitation, during any period after
which work hae commenosed to fumish such services, goods OF materials), be
subject to the availability of Con Edison personnel to furnish such services, goods
or materials, taking into account the services, goods or materials to be furnishad to
Buyer and the need for Con Edison personnel to furnish services, goods or materials
relative to Con Edison’s electric, gas and/or steam systems, which availability shall
be determined in the sole discretion of Con Edison. Without limitation of any
provision of a Contract that excuses or limits fisbility, any fallure or delay by Con
Edison in fumishing any services, goods or materlals due to such unavallability of
Con Edison personnet (such unavailability being determined in the sole discretion of
Con Edison) shall be excused and shall not give rise to any liability. Con Edison will
endeavor to provide Buyer with such advance notice as may be practicable under
the circumstances of the unavailability of its personnel as described in this
Paragraph.

8 Changes. Con Edison reserves the right at any time to make changes in
the repair or service methodology, if such changes are not inconsistent with the
Contract. Such changes may include the number of personnel assigned, 1ool
usage, repair or fabrication methods, supervision assigned and/or work hours and
othar similar changes,
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9. Confidentiality. Al specifications, drawings, technical information snd
reports furnished by Con Edison in connection with a Contract are intended for the
sole use of Duyer in determining the vumpleleness of the work parformead and for
use in the continued operation and/or maintenance of the facility concerning which
service has been provided. Disclosure by Buyer of such documents to third partias
is prohibited without the prior written consent of Con Edison. All specifications,
drawings, technical information and reports furnished by Buyer in connection with a
Contract are intended for the sole use of Con Edison in connection with such
Contract. Disclosure by Con Edison of such documents to third partiss is prohibited
without the prior written consent of Buyer,

10. Access/Safety. Except as may result from any acts or omissions of Can
Edisan in carryng out the work covered by a Contract, Buyer agrees to make
available to Con Edison and maintain an acceptable work area free of all safety and
environmental hazards. Buyer shall maintsin a safe work area by, among other
things, an approved Tag-out or Lock out procedure meeting appropriate federal,
state and local standerds. Buyer agrees to verify the tag-out or lock out through
protection walk down and or document review and verification. Buyer agrees to
conduct appropriate testing reasonably requested by Con Edison as necessary for
such wverfication. Con Edison requires s personnael to maintain documertation
specifying the particular work protection measures that are required. Changes to
such protection shall not be made by Buyer without Con Edison's prior written
consent. Buyer agrees to make the job site accessible from a security standpoint
without additionsl sxpense to Con Edison.

11. Safeguarding Tools, Equipment & Consumables. Con Edison will make
reasonable efforts to safeguard tools, equipment and consumables. Buyer is
responsible for theft or luss of such tools, equipment and consumables ocourring at
its site. |t security must be provided by Con Edison, the cost thereof will be
payable by Buyer,

‘ 12. No Third Party Beneficiaries. Nothing in a Contract, express or impiied,
is intended to confer upon any person, other than the Parties and their permitted
assigns, any rights or remedies under or by reason of such Contract.

13. Emfire Agreement. Each Contract contains the entire agrasment
between the Parties relating to the subject matter thereof, and any prior or
contemporaneous oral or written understandings relating to the subject matter of
the Contract are merged herain,

14. Amendments/Waiver. A Contract may be modified only by a writing
signed by en authorized representative of sach Party. Mo waiver of any right uncler

a Contract shall be effective unless In writing and signed by an suthorized
representative of the Party granting such waiver and such walver shall be effective

=]
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only with respect to the particular event expressly referred to in such slgned
writing.

15, Applicable Law; Submission to Jurisdiction; Choice of Forum; Service of
Process. Each Contract shall be interpreted and the rights and liabifities of the
Parties hereunder shall be determined in accordance with the laws of the State of
MNew York, without regard to such State's choice of law rules,

Buyer hersby irrevocably submits to the jurisdiction of the courts located
within the State of New York with regard to any controversy arising from, relating
to, or connectad with & Contract or its implementation. Buyer agrees that service
of process on it in relation to such jurisdiction may be mads, at the option of Con
Edison, by certifisd or registered mail, retum receipt requested, sddressed as set
forth below or by actual personal delivery 1o Buyer at the address set forth balow:

Astoria Energy LLC
B85 Main Street
Concord, MA 01742
Attn: Manager

Service of process pursuant to this section shall ba deemed 1o he sufficient
even under circumstances where, apart from a Contract, there would bs no
jurisdictional basis for such service. Service of process on Buyer also may be
effected in any manner permitted by law.

Buyer irrevocably consents to the selection of the New York State and
United States courts situated within the City of New York as the exclusive forums
for any legal proceeding arising from, relating to, or connected with & Contract or
its implemantation.

16. Termination. Either Party, for any reason whatsoever, including its own
convenience, may terminate this Master Services Agreemant In whole or in part,
upon thirty (30) days advance written notice to the other party without liability to
such other Party except that no such termination shall have any offect on, and
neither party shali be relieved of any obligation or liability relating to or arising from,
a Contract entered into prier te the offective date of such tennination,
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IN WITNESS WHEREOF, the Parties by their duly suthorized reprasentatives have
executed this Master Services Agreement as of the date first ebove writtan

CONSOLIDATED EDISON COMPANY ASTORIA EN

OF NEW YORK, INC. {*Con Edigon”®} {*Buyar”) FRaviLe
ol Blevse v Quua 7L
(sighaturs ;?i;;n ' v
Namea: \S.;'_H'-:HEH E GJ.H,JHJ'I Name: J,-’GM‘E‘L { lefl(-L

Title: V7 Tite,__M .
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