NYISO Agreements --> Service Agreements --> Amended Agreement No 330 - Con Edison and Astoria Energy --> Agreement No. 330 - Annex 4a
NYISO Agreements --> Service Agreements --> Amended Agreement No 330 - Con Edison and Astoria Energy --> Agreement No. 330 - Annex 4a
NYISO Agreements --> Service Agreements --> Amended Agreement No 330 - Con Edison and Astoria Energy --> Agreement No. 330 - Annex 4a

ANNEX IV

SERVICES AGREEMENT

[image: image1.png]MASTER SERVICES AGREEMENT
BY AND BETWEEN
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.
AND
ASTORIA ENERGY LLC

‘This Master Servicss Agrsement, dated this 27" day of October, 2003, is by
nd betwesn Consolidated Edison Company of New York, Inc., a New York
corporation ("Con Edison”) and Astoria Energy LLC, a Delaware limited fiability
company (“Buyer’) (Con Edison and Buyer sometimes are referred to herein
collectively as the “Parties or individually as a “Party’

WHEREAS, Con Edison may possess certain capsblities 1o provide certain
services, goods and/or materials; and

WHEREAS, from time to time, Buyer may desire (o purchase and Con Edison
may desira t0 sell cortain servicos, goods and/or matorials pursuaNt to the terms
and conditions set forth heroin.

NOW, THEREFORE, in consideration of the premises and of the covenants
contained herein, Con Edison and Buyer sgree as follows:

1. Definitions.

“Contract” as used herein maans the agreement between Con Edison
and Buyer concerning Con Edison’s provision of specific services, goods snd/or
materials to Buyer and consists of this Master Servicos Agreement, the Transaction
Form as defined below, and any documents sttached to or incorporated by
reference into the Transaction Form. The words “hereof,” “herein,” “hereto,” and
“hereundor” as used herein shall be deemed 1o refer o the Contract.

“Buyer” as used herein has the meaning provided In the Introductory
peragraph of this Master Services Agrsement.

“Con Edison” as used herein has the meaning provided in the Introductory
paragraph of this Master Services Agreement.

“Parties” and “Party” as used herein have the moanings provided in the
introductory poragraph of this Master Services Agresment.

“Transaction Form” as used herein has the meaning provided in Section 2 of
this Master Services Agreement.





[image: image2.png]2. Transaction Forms. Whenaver the Parties agree that Buyer shall purchase
and Con Edison shall pertorm specfic servicss and/or supply certain goods. or

als and the prformance of such services andfor supply of such goods or
materials are not govemed by a separato ogreament botween Con Edisen. s
Buyer, they shall draft and execute, by their respoctive authorized representatives,
2 written transaction fom (each a “Transaction Form’) that doscribes, withous
limitation, (¢) the specific servicos, goods and/or materials that wil be purehases
and sold, (b} the ratelprice o be paid by Buyer to Con Edison for such servicos,
goods andior materils {which may by refersnce to » Con Edison pricing sheet thay
in effect), (c) the term during which or the schedule pursuant to which such
sorvices, goods, and materials will be furished, (d) the contact personls) for sach
Party with regard to the provision of such services, goods andior materisis, and (o]
any other terms and conditions that apply to the provision of such services, goods
and/or matecials.

3. Involoss: Torms of Payment. Invoices shall contain a biief description of
the services, goods and/or materials furnished. For services furnished on an, hourly

. monthly, annual or other periodic rate basis, the
period o which the invoice applies and the applicablo rate shall be ststed i the.
involce.  For services fumished on a lump sum basis, the portion of services
performed and the corresponding payment due for such portion shall be stated 1y
the invoice.  For goods or materials fumished, the quantity of goods or materialy
furnished and ther applicable prices shall bo stated in the invoics. Taxce, charges
and fess, If any. that are to be paid by Buyor to Con Edison or reimbursed by Buyer
to Con Edison In sccordance with Section 4 shall be stated in invoices. Payment of
invoices containing the foregaing information is dus 30 days from the dato of the
invoices. Payments received more than 30 days after the date of invoice shell by
subject to a lato charge equal to 18% per annum/.04932% per day, compoundod
monthly, for each day beyond such 30 day period that the payment s not received
{ihe “Late Charge*); provided, however, that f the highest lata charge parmtted by
applicable law is lower than tho Lata Charge, the highest late charga rate permittod
by law shal bo appliad instead of the Late Charge.  Within 15 days from tho date
of an invoice, Buyer may in good faith dispute any portion of such invoica upon
written notice to Con Edison recalved within such time which sets forth the
reason(s) for Buyer's dispute. Con Edison and Buyer shell confer to expeditiously
fesolva such dispute. Buyer shall be required 1o pay the portion of any Involco thay
is not disputed in good faith upon written notice os describad above and any such
portion that is not timely recoived shail be subject to tho Lata Charge. Any portion
of an invoico that is disputed in good faith by Buyer in accordance with the
foregoing, but which ultimately is determined to bo due, shall be subject to the Late
Charge calculated from the original dus date






[image: image3.png]b TaxasiPormit Fess. The rates andlor prioss set forth in a Transsction
Form do not incude any fedsral, stats o local icanse, privige, oies, use, surs,
Gross recelps, value sdded or othor ke taxes which may now or hereone 11
aplicable o, measurad by or imposad upon tho services, goods andler panerice
ortiened harsunder endior any payment due or collected for such sarvios, gecs

#lso do not include any charge or fes for any
Governmental or non-govermental pemmits, authorizations, consents or approvas,
fnat may be requirad in connection with any servioes, goods ancor meorarel:
furnished hereunder. ~ Buyor agrees 10 pay any such charges a

5. Forae Majours. Con Edison shall not be fiable for faiurs to perform or for
oy an performanc due to any cause beyond it ressenabie conral, et
Upkinout lmitation, act of war, trtorst act, firn, flood, suike or sther orn.
giflcuty, act of God, act or faiure to sct of any goversmental sutharey o ot
oy ot Jabotag, embargo, fuel or anergy. shortage, wieck o duiny
Somaonation, major oquipment brsakdow, discovery of evvionmental or sefety
Condiions ot disciosed prior o the Transaction Form for the patiotar sersiues,
et lor matorials boing executed, or inabilty to obtain necoessary lspe.
aserile, o facites from usual sources. i the even of dolay i performance ey
Lo any.such cause, the tim for completion wil bo extendod by 5 erod of fees
oasenably nacassary to overcome the effect of suah delay, and Con Edison wil e
entiled 1o any rassonable addiional costs  incurs as a resct of the deley.

S arranty. Con Edison warrants that the services performed under o
Soruract wil bo porformed competently by qualifed persons i aceordanen s
generally accepted standards (tho *Applicablo Warranty 1.

services that do not conform 1o the Applicabls Warranty. Wi
mattors that are not covared by the Applicablo Warranty
shait have no rasponsibity, it is spocifically understood and sgreed that g
fopiicable Warranty does not cover, and Con Edison shall have no responsibity o
eny matter caused by the acts o omissions of others, including any Impromer
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[image: image4.png]construction, mintenance, repalr, modification or operation of any equipment or
facilities on which Con Edison has rendered servicas.

ANY GOODS OR MATERIALS THAT MAY BE FURNISHED BY CON EDISON
HEREUNDER ARE SOLD AS IS AND WHERE IS. Any description of the goods
‘contained in any document relating to this salo is for reference purposes only and
not intended to be construed as a warranty relating to condition or completeness.

THE FOREGOING APPLICABLE WARRANTY IS EXCLUSIVE AND IN LIEU OF
ALL OTHER WARRANTIES, WHETHER STATUTORY, EXPRESS OR IMPLIED
(NCLUDING ALL WARRANTIES OF MERCHANTABILITY AND FITNESS FOR
PARTICULAR PURPOSE AND ALL WARRANTIES ARISING FROM COURSE OF
DEALING OR USAGE OF TRADE), ALL OF WHICH OTHER WARRANTIES ARE
HERESY DISCLAIMED,

The remedy provided abova is Buyer's sole and exclusive remedy for any
failuro_of Con Edison to comply with its obligations. Corrsction of sny
nonconformity in the manner and for the pariod of tmo provided above shal
constitute complete fulfilment of all the fiabilties of Con Edison, whether based in
contract, in tort (including negigence, grass negligence and strict liabilty), or
otherwiss with respect to or arising out of a Contract.

7. Indemnification/Limitation of Liabilty. ~ A. To the fulest extent
permitted by law and except for Buyer's sole and exclusive remedy under Section &
above, Buyer shall indemnify, defend, and hold harmless Con Edison, its trustees,
officers, employees, and agents (collectively, the “Protected Parties) from and
against any and sil claims, actions, liabilties, damages, costs, and exponses
(inoluding without limitation attorney fees and other legal costs and expenses),
whether besed in contract, tort (including negligonce, gross negligence, and strict
lisbity) or otherwise, which are assorted, suffered, or Incurred by any person of
entity (including Buyer and the Protected Parties) and which arise from, relate to, or
aro connected with the services, goods and/or materials furnished by Con Edison
hereunder.

B. To the fullest extent permitted by law, the Frotected Parties shal not
b liable, whether in contract, tort fincluding negligence, gross negligencs, and strict
Hiabiity), or otherwise. for any special, indirect, incidental, or consequential damages.
including but not limited to damage, loss, liabilty, costs, and expenses resulting from
foss of use, loss of business or business opportunities, loss of profits or revenue,
osts of capitel, loss of goodwil, claims of customers, claims of unrelated companies
and other third parties, cost of purchased or replacement power, and like items. of
special, indirect, incidentsl, or consequential loss and damage) asserted, suffered, or
incurred by any person o entity (including Buyer and the Protected Partios),
erise from, relate to or ara connectod with the services, goods and/or materials
fumished by Con Edison horeunder regarciess of whether of not such damages, loss,
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[image: image5.png]Tabiity, costs or expenses are caused in whale o in part by the acts or omissions
(inoluding negligence, gross negligonca or wilful acts) of the Protected Parties or any
of them. The demages referred 1o in this Paragraph B aro hereinafter reforred to ay
tho "Consequential Losses. To the fullest extont permitted by law, Buyor hersby
irrevocably and unconditionally agroes 1o release end forever discharge the Protected
Parties from any and all lisbilty for any Consequential Losses and to waive any and
all rights to recover any Consequantil Losses from the Protected Parties or any of
them in the future, To the fullest extent permitted by lave, Buyer shal Indemnify,
defend, and hold the Protocted Parties harmiess from and sgainst any and s
Cansequential Losses (including any attomeys fses and any other legal costs and
expenses in connection tharewith) asserted, suffered or incurred by sny person or
entity (inchuing the Parties hereto).

C. If a court of competent jurisdiction detsrmines that any provision o
application of any provision of Paragraph A or B of this Section 7 is unenforceable,
the cumlative liability of the Protectsd Parties with respect to a Contract and
anything done in connection therewith (whether such liabilty is basod on contract,
tort (including negligence, gross negligence, and strict liability) or otherwise, shal not
exceed the price of the services, goods and/or materials on which such fiabiity i
based. If @ court of competont jurisdiction determines that any provision of
Paragrephs A or 8 of this Section 7 or the proceding sentence of this Paragraph C is
unenforceable, such court shall limit the operation of such provision 50 28 1o give it
the ffect intended 10 the fullest extent permitted by law.

D.  Con Edison's obligation t fumish any services, goods or materials
hereunder shal, ot all times (including, without fimitation, during any period after
which work has commenoed to furish such servios, goods o materals), be
subject to the availabilty of Con Edison personnel to furnish such services, goods
or materials, taking into account the services, goods o materias to be furnished to
Buyer and tho need for Con Edison personnl to furnish servioes, goods or materialy
rolative to Con Edison's elactric, gas andor steam systoms, which avalabilty shell
be determined in the sole discretion of Con Edison. Without imitation of any
provision of a Contract that excuses o limits febilty, any faiura or dalay by Con
Edison in furnishing any servicas, goods or materlals duo to such unavailabllty of
Con Edison porsonnel (such unavaiabilty being determined in the sole discretion of
Con Edison) shal bo excused and shall not give rss o any labilty.  Con Edison wi
endeavor to provide Buyer with such advance notice s may be practicable andsr
the circumstances of the unavailabilty of its personnel s desoribed in this
Paragraph.

8 Changes. Con Edison reserves the right at any tima to make changes in
the repair or service methodology, if such changes are not inconsistent with the
Contract. Such changes may include the number of personnel assigned, tool
usage, ropalr or fabrication methods, supervision assigned sndor work hours and
other similar changes.






[image: image6.png]9. Confidentility. _All specifications, drawings, tachnical information and
roports furnished by Con Edison in connection with a Contract ars intended for the
s0le use of Buyer in determining the vompleturiess of the work performed and for
use in the continued operation and/or maintenance of the facility concerning which
service has boen provided. Disclosure by Buyer of such documents to third parti
is prohibited without the prior written conent of Con Edison. All specifications,
drawings, techrical information and rsports funished by Buyer in connection with
Contract are intended for the sole use of Con Edison in connection with such
Contrect. Disclosure by Con Edison of such documents to third parties is prohibited
without the pricr written consent of Buyer.

10, Access/Safety. Excapt as may result from any acts or omissions of Con
Edison in carryng out the work covered by & Contract, Buyer sgrees to make
‘available to Con Edison and maintain an acoeptable work area fres of ail safety and
environmental hazards. Buyer shall maintain a safe work area by, among other
things, an approved Tag-out or Lock out procedure meeting appropriate fedaral,
state and locel stendards. Buyer agrees 1o verify the teg-out of lock out through
protection walk down and or document reviow and verification. Buyer sgraes to
‘conduct eppropinte testing reasonably requested by Con Edison as necsssary for
such verifiation. Con Edison roquires fts personnel to maintain documentation
speclfying tho particular work protection measures that are required.  Changes to
such protection shall not bo made by Buyer without Con Edison's prior writton
consent. Suyer agreos to make the job site accessible from a security standpoint
without additiorsl expense to Con Edisan.

1. Safeguarding Tools, Equipment & Consumables. Con Edison will make
reasonable efforts to safeguard tools, equipment and consumables. Buyer is
responsible for theft or loss of such tools, equipment and consumables ocourting at
its site. If security must b provided by Con Edison, the cost thereof will bo
payable by Buyer.

12. No Third Party Beneficiaries. Nothing in a Contract, express or implied,
is intended to confer upon any person, other than the Parties and their permitted
‘assigns, any rights or remedies under or by reason of such Contract.

13. Entre Agresment. Each Contract contains the entire agrosment
between the Perties relating to the subject matter thereof, and any prior or
‘contemporansous oral or written understandings relating to the subjoct matter of
the Contract are merged herein.

14. Amendments/Waiver. A Contract may be modified only by a writing
signed by an authorized representative of each Party. No waiver of any fight under
& Contract shall be sffactive unless in writing end signed by an suthorized
reprosentative of the Party granting such waiver and such waiver shall ba effective

B




[image: image7.png]only with respect to the partioular event expressly referred to in such signed
witing.

15. Applicable Lew; Submission to Jurisdiction: Cholce of Forum; Servios of
Process. Each Contract shall be interpreted and the rights and labilfties of the
Parties hereunder shall be determined in accordance with the laws of the State of
New York, without regard 10 such State’s choics of law rules.

Buyer hereby irmevocably submits to the jurisdiction of the Gourts located
within the State of New York with regard to any controversy arising from, relating
10, or conneated with & Contract or its implementation. Buyer agrees that servic
of process on it in relation to such jurisdiction may be mado, at the option of Con
Edison, by certified or registared mai, retum receipt requasted, sddressed as set
forth below or by actusl personal defivery to Buyer at the address sot forth below:

Astorla Energy LLC
85 Main Street
Concord, MA 01742
Attn: Manager

Service of process pursuant o this section shall b deemed 1o be sufficient
even under ciroumstances where, spart from a Contract, thera would be no
jurisdictional basis for such service. Service of process on Buyer also may be
‘ffected in any manner permittad by law.

Buyer irrevocably consonts to the selection of the New York State and
United States courts situated within the City of New York as the oxclusive forums
for any lagal proceeding arlsing from, relating to, or connocted with a Contract of
its implementation.

16, Termination. Eithor Party, for any reason whatsoever, including its own
convenience, may terminate this Master Soervices Agreement in whole of in part,
upon thirty (30) days advance written notice to the other party without liabilty to
such other Party except that no sich termination shall have any offect on, and
neither party shall be relieved of any obligation or labilty relating to or arising from,
3 Contract entored into prior to tho offective date of such tenniration.






[image: image8.png]IN WITNESS WHEREOF, the Parties by their duly suthorized reprosentatives have
execuited this Master Services Agreement as of the dats first sbove writton.

OF NEW YORK, INC. {*Con Edison”) (“Buyer”)
i

Nome: Srenien € Gyt Nome: _Jemes L Croyle.

Titie:_ V7 Tite:___ Mansuer:
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