UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Hudson Transmission Partners, LLLC Docket No. EL12-98-000
V.
New York Independent System Operator, Inc.

MOTION FOR ADOPTION OF A PROTECTIVE ORDER
AND REQUEST FOR COMMISSION ACTION BY JANUARY 15, 2014

Pursuant to Rule 212 of the Commission’s Rules and Regulations,' the New York Independent
System Operator, Inc. (“NYISO”) respectfully moves for the adoption of the attached Protective Order

for use in the above-referenced docket. The NYISO is requesting that the Commission issue an

order by January 15, 2014, for the reasons described in this motion. In support of this Motion, the

NYISO states as follows:
L. BACKGROUND

On November 21, 2013, the Commission issued an Order on Complaint (the “November
Order”)? that addressed a complaint by Hudson Transmission Partners (“HTP”) against the NYISO
concerning the NYISO’s application of its buyer-side capacity market power mitigation measures for
New York City (“BSM Rules”) to HTP’s 660 MW merchant transmission facility (“HTP Project”).
The November Order generally upheld the NYISO’s application of the BSM Rules to the HTP Project
but directed the NYISO “redo the exemption determination using HTP’s actual cost of capital” and

make a compliance filing within sixty days to:

18 C.F.R. § 385.212 (2013).

* Hudson Transmission Partners, LLC v. New York Independent System Operator, Inc., 145 FERC
61,156 (2013).

3 November Order at P 112.



e “[PJrovide the specific scaling factor that it applied to HTP, to explain in detail how such
factor was calculated, and to support its methodology;” * and

e “[Flile a proposed tariff provision to incorporate the scaling methodology into its tariff;’

The NYISO will make a compliance filing to address fully these directives by the January 21,
2014 deadline. This Motion proposes a protective order to govern access to any confidential
information that may be included in, or may be inferable from data included in, the compliance filing.

II. MOTION FOR ADOPTION OF PROPOSED PROTECTIVE ORDER

The NYISO proposes that the Commission adopt the proposed protective order, which is
attached to this Motion as Attachment I, to govern access to any information that the NYISO may
designate as “Protected Materials” when it makes its compliance filing in this proceeding. The
November Order’s directive that the NYISO “provide the specific scaling factor that it applied to HTP,”
“explain in detail how such factor was calculated,” and “support its methodology;” implicates the
NYISO’s obligation, described below, to protect confidential information. As of the date of this filing,
the NYISO has determined that compliance with this directive could require the direct or indirect
disclosure of confidential information. In this context, an “indirect” disclosure would result if the
NYISO provided information regarding the scaling factor calculation utilized in the buyer-side
mitigation determination for HTP, that would allow third parties to infer or extrapolate confidential
information about entities unrelated to HTP. Such a disclosure could involve confidential information
regarding entities that are not parties to this proceeding.

The NYISO’s Code of Conduct® and Market Monitoring Plan’ prohibit it from disclosing

confidential information unless required to do so by Commission order or by a subpoena or other

* Id.at PP 82, 90.

> Id.

6 Section 12.4, Attachment F of the NYISO Open Access Transmission Tariff.

7 Section 30.6.4, Attachment O of the NYISO Market Administration and Control Area Services Tariff.
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compulsory process from another authority. When the NYISO provides the Commission with
confidential information, the NYISO is not required to provide advance written notice to the entity that
provided the confidential information. Instead, the NYISO must request that the Commission treat the
information as confidential and protect it from disclosure. If the Commission notifies the NYISO that
another party has requested the disclosure of the confidential information, the NYISO will notify the
entity that provided such information. ®

Because the confidential information implicated by the November Order would be submitted in
response to a Commission directive the NYISO is not required to notify the entities whose confidential
information would be included in the compliance filing in January. Nevertheless, the NYISO is
separately serving this filing on the following entities to inform them that their confidential information
could be included in the compliance filing and thus could be the subject of the protective order:

Brookfield Energy Marketing LP
Cargill Power Markets, LLC

Conectiv Energy Supply, Inc.
Consolidated Edison Energy, Inc.
Linden VFT

PSEG Energy Resource & Trade, LLC

The Commission’s adoption of the proposed protective order will advance the NYISO’s
“legitimate interest in keeping both competitively sensitive information and NYISO’s market
monitoring and mitigation processes confidential.”® The NYISO’s proposed protective order is
essentially identical to the one issued by the Commission in Docket No. EL11-50 in late 2011. That
proceeding involved a need to protect potentially highly sensitive information related to the application

of the BSM Rules. The information that the NYISO presently expects to disclose in this proceeding,

¥ Section 12.4, Attachment F of the NYISO Open Access Transmission Tariff.

? Astoria Generating Company, L.P. and TC Ravenswood, LLC v. New York Independent System
Operator, Inc., 136 FERC 9 61,155 at P23 (2011). See also West Deptford Energy, LLC, 134 FERC 9 61,189 at
P 26 (2011) (noting that entities have “a legitimate interest in appropriately protecting the confidentiality” of data
where a release of such information could lead to competitive harm).
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however, would not only be that of the project developer, it would be data of other unaffiliated entities.
The protective order in that proceeding was based on the Commission’s Model Protective Order with
the addition of language designed to provide additional protection to highly sensitive materials at issue.
The Commission found that it would “meet the legitimate needs of the parties who should be able to
view NYISO’s supplemental information” while “safeguard[ing] the interests of NYISO and market
participants in maintaining confidentiality of sensitive proprietary information.”'® The NYISO
respectfully submits that a similar level of protection is warranted here given the sensitivity of
determinations under the BSM Rules and given that confidential information associated with non-
parties may be implicated in this case.

The NYISO has proposed purely ministerial revisions to the Docket No. EL11-50 protective
order. Specifically, it has: (i) revised docket references; (ii) removed cross references to the
Commission’s order in Docket No. EL11-50; and (iii) eliminated one reference that could be read as
implying that only information produced in response to a discovery request could constitute “Protected
Materials.” A blackline showing the differences between the NYISO’s proposal and the language of
the protective order that the Commission previously accepted in Docket No. EL11-50, all of which are
minor, is attached as Attachment II to this Motion.

The NYISO is making this proposal now in order to afford the Commission as much time as
possible to act before the January 21 deadline. If the Commission indicates that the NYISO should not
include information that would directly or indirectly disclose confidential information in its compliance
filing the NYISO would withdraw this motion.

III.  PROPOSED PROCESS TO IMPLEMENT THE PROVISION OF CONFIDENTIAL
INFORMATION PURSUANT TO THE PROTECTIVE ORDER

' Astoria Generating at P 24.



The NYISO is also proposing in this Motion the process through which confidential information
can be provided pursuant to the Protective Order, if accepted by the Commission. This process is
similar to that adopted in Docket No. EL11-50."" Unless otherwise directed by the Commission, the
NYISO will follow these procedures and encourages the other parties to do so as well. This will ensure
that the provision of Protected Materials in this proceeding moves forward in an expeditious and
orderly fashion. The proposed process is set forth below.

Upon receiving a request that a person be designated a “Reviewing Representative” pursuant to
Paragraphs 9 (b)(5) or 16 of the Protective Order to review Protected Materials or Highly Sensitive
Protected Materials, the NYISO and, if applicable, the source of such materials or data (“materials”),
will inform the requesting party, whether it objects or consents to such designation. Requests are to
specify whether the proposed Reviewing Representative seeks to review all such materials or specific
materials.

Requests should be e-mailed to Ted J. Murphy at tmurphy@hunton.com and Gloria Kavanah at
gkavanah@nyiso.com with a “Subject” line that states “Request for Reviewing Representatives to
receive Protected or Highly Sensitive Protected Materials Docket No. EL12-98.”

The request must include the name of the individual, name of the party requesting the
designation, employer of the individual, title, e-mail address, and a brief description of the person's job
description and responsibilities that will enable the NYISO and the source of the Protected Materials to
be able to consent or object to the request.

The request must also identify clearly for the NYISO and the source of the Protected Materials
that the person has signed the Non-Disclosure Certificate as well as identify which category under

Paragraph 9 of the Protective Order each signatory falls under. Specifically, for each signatory falling

" Notice Regarding Certain Procedures Under the Protective Order, Docket No. EL11-50 (Sept. 8,
2011).


mailto:tmurphy@hunton.com
mailto:gkavanah@nyiso.com

under Paragraph 9(a), the request should specify the subcategory under 9(a) into which that person falls.

Likewise, for each signatory falling under Paragraph 9(b), the request should specify the subcategory

under 9(b) into which that person falls.

If the person falls under Paragraph 9(b)(5), in order to facilitate the review of the request, the

requestor should identify for each named person whether that individual is an employee of a party that

is not directly involved in, or have direct or supervisory responsibilities over, the purchase, sale, or

marketing of electricity (including transmission service) at retail or wholesale, the negotiation or

development of participation or cost-sharing arrangements for transmission or generation facilities, or

other activities or transactions of a type with respect to which the disclosure of Highly Sensitive

Protected Materials may present an unreasonable risk of harm.

The NYISO and/or the source of the Protected Materials will state whether it objects or consents

to such designation no later than 5 pm on the next business day following the receipt by it of such

request.

The NYISO will also provide the Commission and the parties with separate lists of Reviewing

Representatives that it and the sources of the Protected Materials each have agreed are eligible to

receive the information that the NYISO designated as (i) Protected Materials or (i1) Highly Sensitive

Protected Materials. The lists would specify the grounds under the Protective Order on which each

Reviewing Representative was determined to be eligible to receive such materials.

Iv.

COMMUNICATIONS

Copies of correspondence concerning this filing should be served on:

Robert E. Fernandez, General Counsel
Ray Stalter, Director of Regulatory Affairs
*Gloria Kavanah, Senior Attorney

New York Independent System Operator, Inc.

10 Krey Boulevard
Rensselaer, NY 12144
Tel: (518) 356-6000
Fax: (518) 356-4702

*Ted J. Murphy

Hunton & Williams LLP

2200 Pennsylvania Avenue, NW
Washington, DC 20037-1701
Tel: (202) 955-1500

Fax: (202) 778-2201
tmurphy@hunton.com



rfernandez@nyiso.com *Noelle J. Coates'?
rstalter@nyiso.com Hunton & Williams LLP
gkavanah@nyiso.com 1100 Brickell Ave.
Miami, FL 33131
Tel: (305) 536-2734
Fax: (305) 810-1635
ncoates@hunton.com

*persons designated to receive service
V. CONCLUSION

For the reasons specified above, the New York Independent System Operator, Inc. respectfully
requests that the Commission issue an order adopting its proposed protective order, and approving the
process proposed by the NYISO for implementing that protective order, no later than January 15, 2014.
An order by that date would provide an opportunity for the NYISO to coordinate timely service of the

Protected Materials.

Respectfully submitted,

THE NEW YORK INDEPENDENT SYSTEM OPERATOR, INC.

/s/ Ted J. Murphy

Ted J. Murphy, Esq.

Hunton & Williams, LLP

Counsel for

The New York Independent System Operator, Inc.

Dated: December 20, 2013

2 Waiver of the Commission’s regulations (18 C.F.R. § 385.203(b)(3) (2012)) is requested to the extent
necessary to permit service on counsel for the NYISO in both Miami, FL and Washington, DC.
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CERTIFICATE OF SERVICE

I hereby certify that I have this day caused the foregoing document to be served upon each
person designated on the official service list compiled by the Secretary in this proceeding in accordance
with the requirements of Rule 2010 of the Commission Rules of Practice and Procedure, 18 C.F.R. §
385.2010 (2013). In addition, I have served the entities listed in this Motion whose confidential
information could be the subject of the proposed protective order.

Dated at Washington, D.C. this 20" day of December 2013.

/s/ Noelle J. Coates

Noelle J. Coates

Hunton & Williams LLP
1111 Brickell Ave.

Miami, FL 33131

Phone: (305) 536-2734

Fax: (305) 810-1635
E-mail: ncoates@hunton.com
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Proposed Protective Order

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Hudson Transmission Partners, LLC Docket No. EL12-98-000
V.
New York Independent System Operator,

PROTECTIVE ORDER
(Issued January __, 2014)

1. This Protective Order shall govern the use of edt&ted Materials produced by,
or on behalf of, any Participant. Notwithstandimy @rder terminating this proceeding, this
Protective Order shall remain in effect until sfieailly modified or terminated by the Federal
Energy Regulatory Commission (Commission).

2. This Protective Order applies to the following teategories of materials:

(@) A Participant may designate as protected thosermast@hich
customarily are treated by that Participant asise@a®r proprietary,
which are not available to the public, and whi¢ldisclosed freely, would
subject that Participant or its customers to riskampetitive
disadvantage or other business injury; and

(b) A Participant shall designate as protected thodenma#s which contain
critical energy infrastructure information, as defil in 18 C.F.R. §
388.113(c)(1) (“Critical Energy Infrastructure Infoation”).

3. Definitions -- For purposes of this Protectivel€r:

4. The term “Participant” shall mean a Participasidefined in 18 C.F.R. §
385.102(b) in the above docket.

5. The term “Protected Materials” means

(a) materials (including depositions) provided by atiegrant and designated
by such Participant as protected,;

(b) any information contained in or obtained from sdekignated materials;

(©) any other materials which are made subject toRhigective Order by the
Commission, by any court or other body having appabe authority, or
by agreement of the Participants;

(d) notes of Protected Materials; and
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(e) copies of Protected Materials.

The Participant producing the Protected Materia#dl physically mark them on each page as
“PROTECTED MATERIALS PROVIDED PURSUANT TO PROTECTE/ORDER IN FERC
DOCKET NO. EL12-98-000" or with words of similar part as long as the term “Protected
Materials” is included in that designation to iratie that they are Protected Materials. In
addition:

(@) If the Protected Materials contain Critical Enetgfrastructure
Information, the Participant producing such infotima shall additionally
mark on each page containing such information tbeds/“CONTAINS
CRITICAL ENERGY INFRASTRUCTURE INFORMATION — DO NOT
RELEASE.”

(b) If the Protected Materials contain market sensitermation, public
disclosure of which the disclosing Participant éedis in good faith would
competitively harm the Participant, the disclositayticipant shall
additionally mark on each page containing suchrmégion the words
“HIGHLY SENSITIVE PROTECTED MATERIALS.” Except fothe
more limited list of persons who qualify as ReviegvRepresentatives for
purposes of reviewing Highly Sensitive Protectedeévials, such
materials are subject to the same provisions irPtiogective Order as
Protected Materials.

6. The term “Notes of Protected Materials” meamsnoranda, handwritten notes, or
any other form of information (including electroricd m) which copies or discloses materials
described in Paragraph 5. Notes of Protected Mdgetre subject to the same restrictions
provided in this Protective Order for Protected &itls except as specifically provided in this
Protective Order.

7. Protected Materials shall not include (A) anfprmation or document contained
in the files of the Commission (unless the inforioyabr documents were submitted to the
Commission subject to a request for privilegedttmesat pursuant to 18 C.F.R. § 388.112, and
such information or documents is accorded privilegeatment by the Commission), or any
other federal or state agency, or any federalaie stourt, unless the information or document
has been determined to be protected by such agermmourt, (B) information that is public
knowledge, or which becomes public knowledge, othan through disclosure in violation of
this Protective Order, or (C) any information ocdment labeled as “Non-Internet Public” by a
Participant, or in accordance with Paragraph 3BERC Order No. 630, FERC Stat. & Reg. |
31,140. Protected Materials do include any inforomabr document contained in the files of the
Commission that has been designated as Criticalgiznefrastructure Information.

8. The term “Non-Disclosure Certificate” shall mehe certificate annexed hereto
by which Participants who have been granted adoeBsotected Materials, including Protected
Materials marked as "Highly Sensitive Protecteddviats" pursuant to Paragraph 5(b), shall
certify their understanding that such access t¢éeted Materials is provided pursuant to the
terms and restrictions of this Protective Orded #mat such Participants have read the

2
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Protective Order and agree to be bound by it. Na&lh-Disclosure Certificates shall be served
on all parties on the official service list maimad by the Secretary in this proceeding.

9. The term “Reviewing Representative” shall megei@son who has signed a Non-

Disclosure Certificate and:

(a) For purposes of reviewing Protected Materialsaovered by Paragraph
5(b) who is:

1.

An attorney who has made an appearance in thigpdiag for a
Participant;

Attorneys, paralegals, and other employees assakiat purposes
of this case with an attorney described in Pardg{p)(1);

An expert or an employee of an expert retained Pgricipant for
the purpose of advising, preparing for or testifyin this
proceeding;

A person designated as a Reviewing Representatioeder of the
Commission; or

Employees or other representatives of Participappearing in
this proceeding with significant responsibility fibwis docket.

(b) For purposes of reviewing Highly Sensitive Protddiéaterials covered
by Paragraph 5(b), who is:

1.

Members or staff of any state or local utilitiesronission which is
a Participant;

. Employees of the NYISO working on this case.

An outside attorney who has made an appearantésin t
proceeding for a Participant;

Attorneys, paralegals, and other employees ofithedf the
outside attorney described in Paragraph 9(b)(2kingrwith such
outside attorney for purposes of this case;

An outside expert or an employee of an outside xptained by
a Participant for the purpose of advising, pregafar or testifying
in this proceeding who is working under the directof an
attorney described in Paragraph 9(b)(2) or 9(kg(®) who is an
unaffiliated expert (or employees thereof) not digeinvolved in,
or having direct or supervisory responsibilitie®guhe purchase,
sale, or marketing of electricity (including trariseion service) at
retail or wholesale, the negotiation or developnedigarticipation

3
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or cost-sharing arrangements for transmission pergeion
facilities, or other activities or transactionsaotype with respect to
which the disclosure of Highly Sensitive Protediégterials may
present an unreasonable risk of harm;

6. If, after a good faith effort, parties fail to agren designating a
specifically-named inside employee(s) of a non-gonental
Participant as a Reviewing Representative for ¢weew of
specific Highly Sensitive Protected Material(slatirHighly
Sensitive Protected Material(s), a party may regjnes the
Commission so designate such a specifically-namside
employee(s) who, for example, is not directly inedl in, or
having direct or supervisory responsibilities otbe purchase,
sale, or marketing of electricity (including trarission service) at
retail or wholesale, the negotiation or developnedigarticipation
or cost-sharing arrangements for transmission pergeion
facilities, or other activities or transactionsaotype with respect to
which the disclosure of Highly Sensitive Protediégterials may
present an unreasonable risk of harm; or

7. A person designated as a Reviewing Representatioeder of the
Commission specifically ruling on and indicatingclkea&uch person
by name.

10. Protected Materials shall be made availableeutite terms of this Protective
Order only to Participants and only through theswRwing Representatives.

11. Protected Materials shall remain availableddi€ipants until the later of the date
that an order terminating this proceeding becomelsmger subject to judicial review, or the
date that any other Commission proceeding reldatrige Protected Materials is concluded and
no longer subject to judicial review. If requestedio so in writing after that date, the
Participants shall, within fifteen (15) days of Buequest, return the Protected Materials
(excluding Notes of Protected Materials) to thetiBigant that produced them, or shall destroy
the materials, except that copies of filings, afficranscripts, and exhibits in this proceeding
that contain Protected Materials, and Notes ofdetet Material may be retained, if they are
maintained in accordance with Paragraphs 12 an@VitBin such time period each Participant,
if requested to do so, shall also submit to thelpcang Participant an affidavit stating that, te th
best of its knowledge, all Protected Materials aldotes of Protected Materials have been
returned or have been destroyed or will be maiethin accordance with Paragraphs 12 and 13.
To the extent Protected Materials are not retuoredestroyed, they shall remain subject to the
Protective Order.

12. All Protected Materials shall be maintainedliy Participant in a secure place.
Access to those materials shall be limited to tHRes@ewing Representatives specifically
authorized pursuant to Paragraphs 14 and 15. &btee@ry shall place any Protected Materials
filed with the Commission in a non-public file. Byacing such documents in a non-public file,
the Commission is not making a determination of @aym of privilege. The Commission

4
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retains the right to make determinations regardimgclaim of privilege and the discretion to
release information necessary to carry out itsglictional responsibilities.

13. For documents submitted to Commission Sta#f{tStaff shall follow the
notification procedures of 18 C.F.R. § 388.112 befoaking public any Protected Materials.

14. Protected Materials shall be treated as comtfiglby each Participant and by the
Reviewing Representative in accordance with the-Nelosure Certificate executed pursuant
to Paragraph 17. Protected Materials shall natdeel except as necessary for the conduct of this
proceeding, nor shall they be disclosed in any ratmany person except a Reviewing
Representative who is engaged in the conduct ftfuceeding and who needs to know the
information in order to carry out that person’sp@ssibilities in this proceeding. Reviewing
Representatives may make copies of Protected Mé&ebut such copies become Protected
Materials. Reviewing Representatives may make raft€sotected Materials, which shall be
treated as Notes of Protected Materials if thegldge the contents of Protected Materials.

15. If a Reviewing Representative's scope of emmpknt includes the marketing of
energy or generation assets, the direct supervedfiany employee or employees whose duties
include the marketing of energy or generation assleé provision of consulting services to any
person whose duties include the marketing of energyeneration assets, or the direct
supervision of any employee or employees whosesliriclude the marketing of energy or
generation assets, such Reviewing Representatiyenotause information contained in any
Protected Materials obtained through this procegtbrgive any Participant or any competitor of
any Participant a commercial advantage.

16. In the event that a Participant wishes to ded@as a Reviewing Representative
a person not described in Paragraph 9, the Pamitghall seek agreement from the Participant
providing the Protected Materials. If an agreenientached, that person shall be a Reviewing
Representative pursuant to Paragraph 9 with respélcbse materials. If no agreement is
reached, the Participant shall submit the dispde=ignation to the Commission for resolution.

17. A Reviewing Representative shall not be peaditb inspect, participate in
discussions regarding, or otherwise be permittegsscto Protected Materials pursuant to this
Protective Order unless that Reviewing Represemtéias first executed a Non-Disclosure
Certificate provided that if an attorney qualifiasl a Reviewing Representative has executed
such a certificate, the paralegals, secretarial cderical personnel employed by the same entity
as the attorney and under the attorney’s instracsapervision, or control need not do so. A
copy of each Non-Disclosure Certificate shall bevited to counsel for the Participant asserting
confidentiality prior to disclosure of any Protettdaterial to that Reviewing Representative.

18.  Attorneys qualified as Reviewing Representatae responsible for ensuring
that persons under their supervision or control@grwith this order.

19.  Any Reviewing Representative may disclose RteteMaterials to any other
Reviewing Representative entitled to receive tlexiie category of Protected Materials under
Paragraph 5, as long as the disclosing ReviewimgdRentative and the receiving Reviewing
Representative both have executed a Non-DiscldSar#ficate. In the event that any

5
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Reviewing Representative to whom the Protected Mdseare disclosed ceases to be engaged in
these proceedings, or is employed or retained fms&ion whose occupant is not qualified to be
a Reviewing Representative under Paragraph 9, atedé¥otected Materials by that person shall
be terminated. Even if no longer engaged in thicg@eding, every person who has executed a
Non-Disclosure Certificate shall continue to be iy the provisions of this Protective Order
and the certification.

20. Subject to Paragraph 27, the Commission sksdilve any disputes arising under
this Protective Order. Prior to presenting anydis under this Protective Order to the
Commission, the parties to the dispute shall usi best efforts to resolve it. Any Participant
that contests the designation of materials as giedeshall notify the party that provided the
Protected Materials by specifying in writing theterals whose designation is contested. This
Protective Order shall automatically cease to appluch materials fifteen (15) business days
after the notification is made unless the designattdhin said 15-day period, files a motion with
the Commission, with supporting affidavits, demoaistg that the materials should continue to
be protected. In any challenge to the designationaterials as protected, the burden of proof
shall be on the Participant seeking protectiorthéfCommission finds that the materials at issue
are not entitled to protection, the proceduresas&Braph 27 shall apply. The procedures
described above shall not apply to Protected Maledesignated by a Participant as Critical
Energy Infrastructure Information. Materials s@igeated shall remain protected and subject to
the provisions of this Protective Order, unlesagi€ipant requests and obtains a determination
from the Commission’s Critical Energy Infrastrueunformation Coordinator that such
materials need not remain protected.

21. Unless filed or served electronically all capad all documents reflecting
Protected Materials, including the portion of otdecuments which refer to Protected Materials,
shall be filed and served in sealed envelopeshar@ppropriate containers endorsed to the
effect that they are sealed pursuant to this PriggeOrder. Such documents shall be marked
“PROTECTED MATERIALS PROVIDED PURSUANT TO PROTECTE/ORDER IN FERC
DOCKET NO. EL12-98-000" with the appropriate desigon (as relevant) under Paragraph 5
and shall be filed under seal and served undemugeal the Commission and all Reviewing
Representatives who are on the service list. 8ochments containing Critical Energy
Infrastructure Information shall be additionally mkad “Contains Critical Energy Infrastructure
Information — Do Not Release.” For anything filexdder seal, redacted versions or, where an
entire document is protected, a letter indicatunghswill also be filed with the Commission and
served on all parties on the service list. Couftgethe producing Participant shall provide to all
Participants who request the same, a list of Raug\WRepresentatives who are entitled to
receive such material. Counsel shall take alloeakle precautions necessary to assure that
Protected Materials are not distributed to unautiedrpersons.

22. If any Participant desires to include, utilinerefer to any Protected Materials or
information derived there from in testimony or dits in these proceedings in such a manner
that might require disclosure of such material@éospns other than Reviewing Representatives,
such Participant shall first notify both counseltize disclosing participant and the Commission
of such desire, identifying with particularity eachthe Protected Materials. Thereafter, use of
such Protected Material will be governed by procedwetermined by the Commission.
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23. Nothing in this Protective Order shall be camstl as precluding any Participant
from objecting to the use of Protected Materialsaop legal grounds.

24. Nothing in this Protective Order shall preclaahy Participant from requesting
the Commission, or any other body having appropmaithority, to find that this Protective
Order should not apply to all or any materials prasly designated as Protected Materials
pursuant to this Protective Order. The Commissmay alter or amend this Protective Order as
circumstances warrant at any time during the coofs$kis proceeding.

25. Each party governed by this Protective Ordsrtha right to seek changes in it as
appropriate from the Commission.

26. Unless filed or served electronically all Povéel Materials filed with the
Commission, or any other judicial or administratbody, in support of, or as a part of, a
motion, other pleading, brief, or other documehalisbe filed and served in sealed envelopes or
other appropriate containers bearing prominent mgskindicating that the contents include
Protected Materials subject to this Protective ©edel with the appropriate designation (as
relevant) under Paragraph 5. Such documents camgaCritical Energy Infrastructure
Information shall be additionally marked “Contafdstical Energy Infrastructure Information —
Do Not Release.”

27. If the Commission finds at any time in the @@uof this proceeding that all or
part of the Protected Materials need not be prete¢hose materials shall, nevertheless, be
subject to the protection afforded by this Protectrder for a time period designated by the
Commission, but not less than 15 business daystherdate of issuance of the Commission’s
decision. None of the Participants waives itstsgh seek additional administrative or judicial
remedies after the Commission’s decision respe®nagected Materials or Reviewing
Representatives, or the Commission’s denial ofagppeal thereof. The provisions of 18 C.F.R.
§ 388.112 shall apply to any requests for Protektaterials in the files of the Commission
under the Freedom of Information Act. (5 U.S.C58%

28. Nothing in this Protective Order shall be deenaepreclude any Participant from
independently seeking through discovery in any odceninistrative or judicial proceeding
information or materials produced in this procegdinder this Protective Order.

29. None of the Participants waives the right totspa any other legal or equitable
remedies that may be available in the event ofedctuanticipated disclosure of Protected
Materials.

30. The contents of Protected Materials or anyrdtiven of information that copies
or discloses Protected Materials shall not be ds®tl to anyone other than in accordance with
this Protective Order and shall be used only imeation with this proceeding. Any violation of
this Protective Order and of any Non-Disclosuretiiesite executed hereunder shall constitute a
violation of an order of the Commission.

31. If a Participant believes that Protected Matspreviously distributed to
Reviewing Representatives was not marked as Peatédaterials or was not marked with the

7
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appropriate designation under Paragraph 5, théecPamt must e-mail Participants on the
restricted service list and the listserv estabtistog e-mail addresses in this proceeding,
specifically state which documents contain sucladdentify the specific material which should
have received the designation, and seek their cbtseuch treatment, and such consent shall
not be unreasonably withheld. If no agreementagihed, the Participant shall submit the
dispute to the Commission.



Attachment |
Proposed Protective Order

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Hudson Transmission Partners, LLC Docket No. EL12-98-000
V.
New York Independent System Opwr, Inc.

NON-DISCLOSURE CERTIFICATE

| hereby certify my understanding that accessrtweeted Materials, including any
Protected Materials designated as “Highly Sensiiu@ected Materials,” is provided to me
pursuant to the terms and restrictions of the Rtive Order in this proceeding, that | have been
given a copy of and have read the Protective Oatet that | agree to be bound by it. |
understand that the contents of the Protected Méteany notes or other memoranda, or any
other form of information that copies or discloS¥stected Materials shall not be disclosed to
anyone other than in accordance with that Protecrder and shall be used only in connection
with this proceeding. | acknowledge that a vi@atof this certificate constitutes a violation of
an order of the Federal Energy Regulatory Commissio

By:
Title:
Representing:
Date:
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Bl tode Ll g o e e e

Hudson Transmission Partners, LLC Docket No. EL12-98-000
V.
New York Independent System Operator,

PROTECTIVE ORDER
(Issueddanuary __, 20H4August 312011

1. This Protective Order shall govern the use of edt&ted Materials produced by,
or on behalf of, any Participant. Notwithstandimy @rder terminating this proceeding, this
Protective Order shall remain in effect until sfieailly modified or terminated by the Federal
Energy Regulatory Commission (Commission).

2. This Protective Order applies to the following teategories of materials:

(@) A Participant may designate as protected thoserast@hich
customarily are treated by that Participant asise@a®r proprietary,
which are not available to the public, and whic¢ldisclosed freely, would
subject that Participant or its customers to riskampetitive
disadvantage or other business injury; and

(b) A Participant shall designate as protected thodenma#s which contain
critical energy infrastructure information, as defil in 18 C.F.R. §
388.113(c)(1) (“Critical Energy Infrastructure Infoation”).

3. Definitions -- For purposes of this Protect@aler:

4. The term “Participant” shall mean a Participasidefined in 18 C.F.R. §
385.102(b) in the above docket

5. The term “Protected Materials” means

€) materials (including depositions) provided by atlegrantinrespense-to
discoveryrequesiand designated by such Participant as protected;
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(b) any information contained in or obtained from sdekignated materials;

(c) any other materials which are made subject toRhigective Order by the
Commission, by any court or other body having appabe authority, or
by agreement of the Participants;

(d) notes of Protected Materials; and
(e) copies of Protected Materials.

The Participant producing the Protected Materib&l physically mark them on each
page as “PROTECTED MATERIALS PROVIDED PURSUANT TROTECTIVE ORDER
| IN FERC DOCKET NO. EL2-98-0001-56-0000r with words of similar import as long as the
term “Protected Materials” is included in that dgsition to indicate that they are Protected
Materials. In addition:

(@) If the Protected Materials contain Critical Enetgfrastructure
Information, the Participant producing such infotima shall additionally
mark on each page containing such information tbeds/“CONTAINS
CRITICAL ENERGY INFRASTRUCTURE INFORMATION — DO NOT
RELEASE.”

(b) If the Protected Materials contain market sensitermation, public
disclosure of which the disclosing Participant éedis in good faith would
competitively harm the Participant, the disclositayticipant shall
additionally mark on each page containing suchrmégion the words
“HIGHLY SENSITIVE PROTECTED MATERIALS.” Except fothe
more limited list of persons who qualify as ReviegeRepresentatives for
purposes of reviewing Highly Sensitive Protectedeévials, such
materials are subject to the same provisions irPtiogective Order as
Protected Materials.

6. The term “Notes of Protected Materials” meansnm&@nda, handwritten notes, or
any other form of information (including electroric@em) which copies or discloses materials
described in Paragraph 5. Notes of Protected Mdgetre subject to the same restrictions
provided in this Protective Order for Protected &itls except as specifically provided in this
Protective Order.

7. Protected Materials shall not include (A) anfpimation or document contained
in the files of the Commission (unless the inforioyabr documents were submitted to the
Commission subject to a request for privilegedttmeat pursuant to 18 C.F.R. § 388.112, and
such information or documents is accorded privilegeatment by the Commission), or any
other federal or state agency, or any federalaie stourt, unless the information or document
has been determined to be protected by such agermourt, (B) information that is public
knowledge, or which becomes public knowledge, othan through disclosure in violation of
this Protective Order, or (C) any information ocdment labeled as “Non-Internet Public” by a
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Participant, or in accordance with Paragraph 3BERC Order No. 630, FERC Stat. & Reg. |
31,140. Protected Materials do include any inforomabr document contained in the files of the
Commission that has been designated as Criticalgiznefrastructure Information.

8. The term “Non-Disclosure Certificate” shall mee certificate annexed hereto
by which Participants who have been granted adoeBsotected Materials, including Protected
Materials marked as "Highly Sensitive Protecteddviats" pursuant to Paragraph 5(b), shall
certify their understanding that such access t¢éeted Materials is provided pursuant to the
terms and restrictions of this Protective Orded #rat such Participants have read the Protective
Order and agree to be bound by it. All Non-DisalesCertificates shall be served on all parties
on the official service list maintained by the Sgary in this proceeding.

9. The term “Reviewing Representative” shall megei@son who has signed a Non-
Disclosure Certificate and:

(a) For purposes of reviewing Protected Materialsaovered by Paragraph
5(b) who is:

1. An attorney who has made an appearance in thigpdrg for a
Participant;

2. Attorneys, paralegals, and other employees assalciat purposes
of this case with an attorney described in Pardg{p)(1);

3. An expert or an employee of an expert retained Pgrdicipant for
the purpose of advising, preparing for or testifyin this
proceeding;

4. A person designated as a Reviewing Representatioeder of the
Commission; or

5. Employees or other representatives of Participappearing in
this proceeding with significant responsibility fibwis docket.

(b) For purposes of reviewing Highly Sensitive Protddiéaterials covered
by Paragraph 5(b), who is:

1. Members or staff of any state or local utilitiesroaission which is
a Participant;

2. Employees of the NYISO working on this case.

2.3An outside attorney who has made an appearanggsin t
proceeding for a Participant;
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10.

2.4 Attorneys, paralegals, and other employees ofithedf the

outside attorney described in Paragraph 9(b)(2kingrwith such
outside attorney for purposes of this case;

4.5An outside expert or an employee of an outside gxp&ined by

a Participant for the purpose of advising, pregafar or testifying
in this proceeding who is working under the directof an
attorney described in Paragraph 9(b)(2) or 9(kg(®) who is an
unaffiliated expert (or employees thereof) not digeinvolved in,
or having direct or supervisory responsibilitie®guhe purchase,
sale, or marketing of electricity (including trarission service) at
retail or wholesale, the negotiation or developnaodigarticipation
or cost-sharing arrangements for transmission pergeion
facilities, or other activities or transactionsaotype with respect to
which the disclosure of Highly Sensitive Protediégterials may
present an unreasonable risk of harm;

5.61f, after a good faith effort, parties fail to agren designating a

specifically-named inside employee(s) of a non-gonental
Participant as a Reviewing Representative for ¢weew of
specific Highly Sensitive Protected Material(slatirHighly
Sensitive Protected Material(s), a party may regjnes the
Commission so designate such a specifically-namside
employee(s) who, for example, is not directly inedl in, or
having direct or supervisory responsibilities otbe purchase,
sale, or marketing of electricity (including trarission service) at
retail or wholesale, the negotiation or developnadigarticipation
or cost-sharing arrangements for transmission perggion
facilities, or other activities or transactionsaotype with respect to
which the disclosure of Highly Sensitive Protediégterials may
present an unreasonable risk of harm; or

6.7 A person designated as a Reviewing Representatieeder of the

Commission specifically ruling on and indicatingclkea&uch person
by name.

Protected Materials shall be made availableutite terms of this Protective

Order only to Participants and only through theswRwing Representatives.

11.

Protected Materials shall remain availableddi€ipants until the later of the date

that an order terminating this proceeding becomelemger subject to judicial review, or the
date that any other Commission proceeding reldatrige Protected Materials is concluded and
no longer subiject to judicial review. If requestedio so in writing after that date, the
Participants shall, within fifteen (15) days of Buequest, return the Protected Materials
(excluding Notes of Protected Materials) to thetiBigant that produced them, or shall destroy
the materials, except that copies of filings, afficranscripts, and exhibits in this proceeding
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that contain Protected Materials, and Notes ofdetet! Material may be retained, if they are
maintained in accordance with Paragraphs 12 an@VitBin such time period each Participant,

if requested to do so, shall also submit to thelpecong Participant an affidavit stating that, te th
best of its knowledge, all Protected Materials alhdNotes of Protected Materials have been
returned or have been destroyed or will be maiethin accordance with Paragraphs 12 and 13.
To the extent Protected Materials are not retuoredestroyed, they shall remain subject to the
Protective Order.

12. All Protected Materials shall be maintainedliy Participant in a secure place.
Access to those materials shall be limited to tHRes@ewing Representatives specifically
authorized pursuant to Paragraphs 14 and 15. &bte=t@ry shall place any Protected Materials
filed with the Commission in a non-public file. Byacing such documents in a non-public file,
the Commission is not making a determination of @aym of privilege. The Commission
retains the right to make determinations regardimgclaim of privilege and the discretion to
release information necessary to carry out itsglictional responsibilities.

13. For documents submitted to Commission Sta#f{tStaff shall follow the
notification procedures of 18 C.F.R. § 388.112 befoaking public any Protected Materials.

14. Protected Materials shall be treated as comtfiglby each Participant and by the
Reviewing Representative in accordance with the-Nelosure Certificate executed pursuant
to Paragraph 17. Protected Materials shall natdeel except as necessary for the conduct of this
proceeding, nor shall they be disclosed in any raatmany person except a Reviewing
Representative who is engaged in the conduct eftfuceeding and who needs to know the
information in order to carry out that person’sp@ssibilities in this proceeding. Reviewing
Representatives may make copies of Protected Mé&ebut such copies become Protected
Materials. Reviewing Representatives may make raft€sotected Materials, which shall be
treated as Notes of Protected Materials if thegldge the contents of Protected Materials.

15. If a Reviewing Representative's scope of empknt includes the marketing of
energy or generation assets, the direct supervidfiany employee or employees whose duties
include the marketing of energy or generation assleé provision of consulting services to any
person whose duties include the marketing of energyeneration assets, or the direct
supervision of any employee or employees whosesliriclude the marketing of energy or
generation assets, such Reviewing Representatiyenotause information contained in any
Protected Materials obtained through this procegtbrgive any Participant or any competitor of
any Participant a commercial advantage.

16. In the event that a Participant wishes to ded@as a Reviewing Representative
a person not described in Paragraph 9, the Pamitghall seek agreement from the Participant
providing the Protected Materials. If an agreenientached, that person shall be a Reviewing
Representative pursuant to Paragraph 9 with respélcbse materials. If no agreement is
reached, the Participant shall submit the dispde=ignation to the Commission for resolution.

17. A Reviewing Representative shall not be peeaditb inspect, participate in
discussions regarding, or otherwise be permittegsscto Protected Materials pursuant to this
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Protective Order unless that Reviewing Represemtéias first executed a Non-Disclosure
Certificate provided that if an attorney qualifiasl a Reviewing Representative has executed
such a certificate, the paralegals, secretarial cderical personnel employed by the same entity
as the attorney and under the attorney’s instracsapervision, or control need not do so. A
copy of each Non-Disclosure Certificate shall bevited to counsel for the Participant asserting
confidentiality prior to disclosure of any Protettdaterial to that Reviewing Representative.

18.  Attorneys qualified as Reviewing Representatae responsible for ensuring
that persons under their supervision or control@grwith this order.

19.  Any Reviewing Representative may disclose RteteMaterials to any other
Reviewing Representative entitled to receive trexsie category of Protected Materials under
Paragraph 5, as long as the disclosing Reviewirggd’entative and the receiving Reviewing
Representative both have executed a Non-DiscldSar#ficate. In the event that any
Reviewing Representative to whom the Protected Mdseare disclosed ceases to be engaged in
these proceedings, or is employed or retained fms&ion whose occupant is not qualified to be
a Reviewing Representative under Paragraph 9, atodé¥otected Materials by that person shall
be terminated. Even if no longer engaged in thicgeding, every person who has executed a
Non-Disclosure Certificate shall continue to be iy the provisions of this Protective Order
and the certification.

20. Subject to Paragraph 27, the Commission sksdilve any disputes arising under
this Protective Order. Prior to presenting anydis under this Protective Order to the
Commission, the parties to the dispute shall usi best efforts to resolve it. Any Participant
that contests the designation of materials as giedeshall notify the party that provided the
Protected Materials by specifying in writing theterals whose designation is contested. This
Protective Order shall automatically cease to appluch materials fifteen business days after
the notification is made unless the designatohiwisaid 15-day period, files a motion with the
Commission, with supporting affidavits, demonstrgtihat the materials should continue to be
protected. In any challenge to the designatiomatierials as protected, the burden of proof shall
be on the Participant seeking protection. If tleen@hission finds that the materials at issue are
not entitled to protection, the procedures of Paajlg 27 shall apply. The procedures described
above shall not apply to Protected Materials degtephby a Participant as Critical Energy
Infrastructure Information. Materials so desigdasball remain protected and subject to the
provisions of this Protective Order, unless a Pgrdint requests and obtains a determination
from the Commission’s Critical Energy Infrastrueunformation Coordinator that such
materials need not remain protected.

21. Unless filed or served electronicatygprovided-inP-25-of the-orderto-which this
Protective Order-is-attachedll copies of all documents reflecting Protediaterials, including

the portion of other documents which refer to Ritetd Materials, shall be filed and served in
sealed envelopes or other appropriate containelersed to the effect that they are sealed
pursuant to this Protective Order. Such docume&mai be marked “PROTECTED
MATERIALS PROVIDED PURSUANT TO PROTECTIVE ORDER INERC DOCKET NO.
EL11-50-0002-98-000with the appropriate designation (as relevangarmParagraph 5 and
shall be filed under seal and served under seal tipCommission and all Reviewing
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Representatives who are on the service list. 8uachments containing Critical Energy
Infrastructure Information shall be additionally mkad “Contains Critical Energy Infrastructure
Information — Do Not Release.” For anything filexdder seal, redacted versions or, where an
entire document is protected, a letter indicatunghswill also be filed with the Commission and
served on all parties on the service list. Couftgethe producing Participant shall provide to all
Participants who request the same, a list of Raug\WRepresentatives who are entitled to
receive such material. Counsel shall take alloeakle precautions necessary to assure that
Protected Materials are not distributed to unautiedrpersons.

22. If any Participant desires to include, utilinerefer to any Protected Materials or
information derived there from in testimony or dits in these proceedings in such a manner
that might require disclosure of such material@éospns other than Reviewing Representatives,
such Participant shall first notify both counseltize disclosing participant and the Commission
of such desire, identifying with particularity eachthe Protected Materials. Thereafter, use of
such Protected Material will be governed by procedwetermined by the Commission.

23. Nothing in this Protective Order shall be camstl as precluding any Participant
from objecting to the use of Protected Materialsaop legal grounds.

24. Nothing in this Protective Order shall preclaahy Participant from requesting
the Commission, or any other body having approgpmaithority, to find that this Protective
Order should not apply to all or any materials prasly designated as Protected Materials
pursuant to this Protective Order. The Commissmay alter or amend this Protective Order as
circumstances warrant at any time during the coofs$kis proceeding.

25. Each party governed by this Protective Ordsrtha right to seek changes in it as
appropriate from the Commission.

26. Unless filed or served electronicadls-provided-inP-25-of the-orderto-which-this
Protective Orderis-attachadl Protected Materials filed with the Commissionany other

judicial or administrative body, in support of,as a part of, a motion, other pleading, brief, or
other document, shall be filed and served in seate@lopes or other appropriate containers
bearing prominent markings indicating that the eotd include Protected Materials subject to
this Protective Order and with the appropriate giestion (as relevant) under Paragraph 5. Such
documents containing Critical Energy Infrastructim®rmation shall be additionally marked
“Contains Critical Energy Infrastructure Informatie Do Not Release.”

27. If the Commission finds at any time in the @@uof this proceeding that all or
part of the Protected Materials need not be prete¢hose materials shall, nevertheless, be
subject to the protection afforded by this Protectrder for a time period designated by the
Commission, but not less than 15 business daystherdate of issuance of the Commission’s
decision. None of the Participants waives itstsgh seek additional administrative or judicial
remedies after the Commission’s decision respe@nogected Materials or Reviewing
Representatives, or the Commission’s denial ofappeal thereof. The provisions of 18 C.F.R.
§ 388.112 shall apply to any requests for Protektaterials in the files of the Commission
under the Freedom of Information Act. (5 U.S.C58%
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28. Nothing in this Protective Order shall be deenaepreclude any Participant from
independently seeking through discovery in any roéigeninistrative or judicial proceeding
information or materials produced in this procegdinder this Protective Order.

29. None of the Participants waives the right tospa any other legal or equitable
remedies that may be available in the event ofedctuanticipated disclosure of Protected
Materials.

30. The contents of Protected Materials or anyrdtven of information that copies
or discloses Protected Materials shall not be ds®tl to anyone other than in accordance with
this Protective Order and shall be used only imeation with this proceeding. Any violation of
this Protective Order and of any Non-Disclosuretiiesite executed hereunder shall constitute a
violation of an order of the Commission.

31. If a Participant believes that Protected Matspreviously distributed to
Reviewing Representatives was not marked as Peatédaterials or was not marked with the
appropriate designation under Paragraph 5, théecPamt must e-mail Participants on the
restricted service list and the listserv estabtistog e-mail addresses in this proceeding,
specifically state which documents contain sucladdentify the specific material which should
have received the designation, and seek their cbtseuch treatment, and such consent shall
not be unreasonably withheld. If no agreementagihed, the Participant shall submit the
dispute to the Commission.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Blowrtode Ll g e e e e

Hudson Transmission Partners, LLC Docket No. EL12-98-000
V.
New York Independent System Operator,

NON-DISCLOSURE CERTIFICATE

| hereby certify my understanding that accessrtweeted Materials, including any
Protected Materials designated as “Highly Sensiiu@ected Materials,” is provided to me
pursuant to the terms and restrictions of the Rtivie Order in this proceeding, that | have been
given a copy of and have read the Protective Oatet that | agree to be bound by it. |
understand that the contents of the Protected Méteany notes or other memoranda, or any
other form of information that copies or discloS¥stected Materials shall not be disclosed to
anyone other than in accordance with that Protecrder and shall be used only in connection
with this proceeding. | acknowledge that a vi@atof this certificate constitutes a violation of
an order of the Federal Energy Regulatory Commissio

By:
Title:
Representing:
Date:
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