
 

UNITED STATES OF AMERICA 
BEFORE THE  

FEDERAL ENERGY REGULATORY COMMISSION 

 

Astoria Generating Company, L.P. and  ) 
 TC Ravenswood, LLC     ) 
         ) 
    Complainants   ) 
         ) 
 v.        ) Docket No. EL11-50-000 
         ) 
New York Independent System Operator, Inc. ) 
         ) 
    Respondent   ) 

 

NEW YORK INDEPENDENT SYSTEM OPERATOR, INC. REQUEST FOR LEAVE TO 
SUBMIT ANSWER AND ANSWER TO PLEADINGS OPPOSING EXEMPTIONS AND 

ANSWER TO MOTION TO LODGE 

 
In accordance with Rule 213 of the Commission’s Rules of Practice and Procedure the 

New York Independent System Operator, Inc. (“NYISO”) respectfully requests leave to submit, 

and submits, this Answer1 to the Complainants’ Answer to Supplemental Answer of the New 

York Independent System Operator, Inc. (“Complainants’ Answer”).2  The NYISO also seeks 

leave to respond to the Comments of the NRG Companies (“NRG Comments”), the Answer of the 

Brookfield Energy Marketing LP (“Brookfield Answer”), and the Answer of Independent Power 

Producers of New York, Inc. (“IPPNY Answer”) (collectively, with the Complainants’ Answer, 

the “Pleadings Opposing Exemptions”). 

                                                 
1 The NYISO also submits in support of this Answer the following Attachments:  Attachment I - 

Supplemental Affidavit of Joshua A. Boles (“Supplemental Boles Affidavit”); Attachment II - 
Supplemental Affidavit of Dr. David B. Patton (“Supplemental Patton Affidavit”); Attachment III- Joint 
Affidavit of Eugene T. Meehan and Jonathan Falk (“Joint Meehan/Falk Affidavit”); and Attachment IV - 
Affidavit of Christopher D. Ungate (“Ungate Affidavit”).  

2 Complainants are Astoria Generating Company, L.P. and TC Ravenswood, LLC. 
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 This answer refutes the challenges to the NYISO’s determination that the Astoria Energy 

Project II (“AEII”) and the Bayonne Energy Center (“BEC”) are exempt from Offer Floor3 

mitigation under the Pre-Amendment Rules.4  As reiterated throughout Section III, both 

determinations were reasonable, fully conformed with the then-applicable provisions of 

Attachment H to the Market Administration and Control Area Services Tariff (“Services 

Tariff”), and consistent with Commission policy and precedent.  Therefore, the Commission 

should act expeditiously to issue an order dismissing the Complaint,5 rejecting all the Pleadings 

Opposing Exemptions in their entirety, and denying all related requests for relief.  

 This answer also offers the NYISO’s response6 to Complainants’ latest “Motion to 

Lodge”7 which the NYISO received notice of filing at 4:45 PM on the final business day before 

this answer was due.  As discussed in Section IV below, the new Motion to Lodge is a 

transparent attempt by Complainants to cobble together “support” for absurd allegations that the 

exemption analysis for AEII was improperly influenced by the New York Power Authority 

(“NYPA”).  Accordingly, the Motion to Lodge should be denied.  Further, as demonstrated 

through this Answer and in the NYISO’s August 3 Answer, the NYISO’s Answer to Comments,8 

                                                 
3 Capitalized terms that are not otherwise defined herein shall have the meanings specified in the 

Pre-Amendment Rules, and if not defined therein, the terms shall have the meaning specified in the  
Answer and Request for Expedited Action of the New York Independent System Operator, Inc. Docket 
No. EL11-50-000 (August 3, 2011) (“August 3 Answer”). 

4 The “Pre-Amendment Rules” were the buyer-side capacity market power mitigation rules that 
existed in Attachment H to the NYISO Services Tariff prior to the November 27, 2010 effective date of 
the current In-City Buyer-Side Capacity Mitigation Measures. 

5 Complaint Requesting Fast Track Processing, Emergency Interim Relief, and Shortened 
Comment Period, Docket No. EL11-50-000 (July 11, 2011) (“Complaint”). 

6 As is noted in Section IV, below, the NYISO reserves the right to supplement its answer to the 
Motion to Lodge before the expiration of the fifteen day period for answering motions.  

7 Complainants’ Motion to Lodge, Docket No. EL11-50-000 (October 7, 2011). 
8 Answer of the New York Independent System Operator, Inc. to Comments and Protests, Docket 

No. EL11-50-000 (filed August 15, 2011) (“Answer to Comments”). 
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and Confidential Supplemental Answer,9 the NYISO’s exemption determinations were made 

independently, and the Complainants have provided no evidence that the NYISO’s exemption 

determinations were influenced by NYPA or any other entity or person.   

I. REQUEST FOR LEAVE TO ANSWER 

 The Commission has discretion to accept answers to answers when they help to clarify 

complex issues or to facilitate the resolution of a proceeding.10  There are compelling reasons for 

the Commission to accept this Answer given both the procedural posture of this case and the 

substantive deficiencies of the Pleadings Opposing Exemptions.11   

 The Pleadings Opposing Exemptions challenge the NYISO’s exemption of AEII and BEC 

from Offer Floor mitigation by answering the actual analyses performed by the NYISO, which 

were as set forth for the first time in the NYISO’s Confidential Supplemental Answer.12  The 

original Complaint, and related pleadings, were based on speculative assumptions about what the 

                                                 
9 Confidential Supplemental Answer of the New York Independent System Operator, Inc., Docket 

No. EL11-50-000 (filed September 8, 2011) (“Confidential Supplemental Answer”). 
10 See e.g., New York Independent System Operator Inc., 133 FERC ¶ 61,178 at P 11 (2011) 

(allowing answers to answers and protests “because they have provided information that have assisted 
[the Commission] in [its] decision-making process”); Morgan Stanley Capital Group, Inc. v. New York 
Independent System Operator, Inc., 93 FERC ¶ 61,017 at 61,036 (2000) (accepting an answer that was 
“helpful in the development of the record . . . .”). 

 11 To the extent that the Commission considers this Answer to have been subject to a fifteen day 
response period that is commonly applied to Answers, the NYISO respectfully requests leave to submit 
this Answer one day out of time.  The NYISO was unable to complete its preliminary review of the 
Motion to Lodge, and prepare redacted public versions of this Answer, by the Commission’s 5 PM filing 
deadline on October 11.  The NYISO filed and served this Answer as soon as possible after that deadline.  
No party’s interests will be harmed by this slight delay. 

12 See Confidential Supplemental Answer at:  Appendix I Confidential Affidavit of Joshua A. Boles 
Regarding Astoria Energy II (“Boles AEII Affidavit”); Appendix II Confidential Affidavit of Joshua A. 
Boles Regarding Bayonne Energy Center (“Boles BEC Affidavit”); Appendix III Affidavit of Dr. David 
B. Patton (“Initial Patton Affidavit”); Appendix IV Affidavit of Christopher D. Ungate Regarding Astoria 
Energy II (“Ungate AEII Affidavit”); Appendix V Affidavit of Christopher D. Ungate Regarding 
Bayonne Energy Center (“Ungate BEC Affidavit”); and Appendix VI Affidavit of Eugene T. Meehan 
(“Meehan Affidavit”). 
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NYISO might have done.  They made different arguments that were, in many respects, 

irrelevant, to the actual determinations.  In some instances the prior arguments contradict the 

ones that Complainants are offering now, which only serves to demonstrate the opportunistic 

nature of their challenges.  Although the Pleadings Opposing Exemptions are styled as “answers” 

and “comments,” they are the functional equivalent of amendments to the Complaint and other 

pleadings.  If the Complainants’ Answer were styled an amendment to the Complaint there 

would be no question that the NYISO would be entitled to answer it as a matter of right.13  The 

other Pleadings Opposing Exemptions are tantamount to comments in support of an amended 

complaint, which the NYISO would also be permitted to answer as of right.14  

 Beyond the mechanics of the Commission’s procedural rules, the fact is that the NYISO, 

and those parties that support the AEII and BEC exemption determinations, prior to their receipt 

of the Pleadings Opposing Exemptions, did not yet have an opportunity to address the hundreds 

of pages of arguments and testimony addressing the AEII and BEC analyses that are included in 

them.  Denying the NYISO, and others, the chance to respond would be inconsistent with basic 

due process and would result in an incomplete record.  The need to permit answers is even 

greater considering that, as noted throughout Section III, the Pleadings Opposing Exemptions 

contain many misstatements, mischaracterizations, and other erroneous or unreasonable 

assertions that require correction.  The NYISO has focused on addressing the most significant of 

these defects.  To the extent that it has not addressed an allegation or argument found in 

Complainants’ Answer, or the Motion to Lodge, the NYISO’ silence should not be construed as 

agreement. 

                                                 
13 18 C.F.R. § 385.215(b) (2011). 
14 18 C.F.R. § 385.213(a)(3).  The NYISO is permitted to answer the NRG Comments and the 

Complainants’ Motion to Lodge as a matter of right.   
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II. EXECUTIVE SUMMARY 

 All of the Pleadings Opposing Exemptions are attempts by incumbent suppliers to subject 

their competitors to Offer Floor mitigation.  The incumbent suppliers stand to benefit 

substantially in the near term if they can avoid competition from AEII and BEC, and in the 

longer term, by discouraging future potential entrants.  They seek to overturn exemption 

determinations that were made independently by the NYISO with the assistance of its two expert 

ICAP Consultants,15 and with input from and review by the independent Market Monitoring Unit 

for the NYISO, Potomac Economics LLC (“MMU”).  The Pleadings Opposing Exemptions 

focus on a small fraction of the numerous inputs in the determinations.  This Answer responds in 

detail to the Pleadings Opposing Exemptions and demonstrates that the NYISO’s determinations 

for AEII and BEC were both reasonable and entirely consistent with the Pre-Amendment Rules.  

The NYISO’s Confidential Supplemental Answer already established that fact and this Answer 

further does so by disposing of the Pleadings Opposing Exemptions.  In summary, this Answer 

establishes that:  

 
• There is no basis for Complainants’ and NRG’s argument that the AEII and BEC 

determinations were “per se invalid” because they were made prior to the close of each 
project’s Class Year cost allocation process.  Among other things, Complainants’ and 
NRG’s radical re-interpretation of the tariff would subject economic projects to 
mitigation for months (or even years) after their entry and potentially place incumbents 
in a position to prolong that mitigation.  (See Section III.A). 

• There is no basis for Complainants’ and IPPNY’s argument that the NYISO is 
prohibited by the tariff, or by any Commission policy, from using information available 
at the time of a new entrant’s investment decision in its exemption analyses.  
Complainants’ and IPPNY’s theory that the NYISO must instead use the information 
that existed at the time that an entrant executed its Interconnection Facilities Study 
Agreement (“IFSA”) would arbitrarily elevate form over substance and would be 

                                                 
15 The NYISO’s ICAP Consultants are NERA Economic Consulting and Sargent & Lundy.   
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inconsistent with Commission precedent that buyer-side mitigation analyses should 
focus on the time that investment decisions are made.  (See Section III.B).  

• There is no basis in the Pre-Amendment Rules, economic theory, or Commission 
precedent for Complainants’ suggestion that the NYISO should “err on the side of over-
mitigation” in its implementation of Commission-approved buyer-side market power 
mitigation measures.  Adopting such a bias would be unprecedented and wholly 
incompatible with the Commission’s recent reaffirmation that “[t]he whole purpose of 
the NYC mitigation program is to deter uneconomic entry, not economic entry.”16  (See 
Section III.C). 

• It was reasonable and consistent with both the Pre-Amendment Rules and Commission 
policy and precedent for the NYISO to follow the MMU’s recommendation that it 
exclude “sunk costs” from the exemption analyses.  (See Section III.D). 

• The NYISO’s use of actual financing information and its use of financing assumptions 
was reasonable and consistent with both the Pre-Amendment Rules and Commission 
policy and precedent.  (See Section III.E). 

• The NYISO calculated reasonable energy and ancillary services (“E&AS”) revenues in 
its AEII and BEC exemption determinations.  (See Section III.F). 

• The interconnection cost assumptions used in the AEII and BEC exemption 
determinations were reasonable.  (See Section III.G). 

• The NYISO and its Consultants took reasonable steps to verify facts and assumptions 
utilized in the exemption analyses.  (See Section III.H). 

• The NYISO has accounted for reasonably anticipated capacity additions in its ICAP 
forecasts.  (See Section III.I). 

 In every instance, the Pleadings Opposing Exemptions urge the Commission to adopt 

positions that would exclude projects that made economic entry decisions.  Their positions would 

have unreasonably discouraged new entry under the Pre-Amendment Rules, and would have 

equally pernicious effects under the currently effective In-City Buyer-Side Mitigation 

Measures.17   

                                                 
16 New York Independent System Operator, Inc., 136 FERC ¶ 61,077 at P 28 (2011) (“August 2 

Order”). 
17 For example, the arguments that would prevent the NYISO from excluding sunk costs from Unit 

Net CONE, using information available at the time of the investment decision, using a project’s actual 
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 The Pleadings Opposing Exemptions are also biased, and are highly selective in the inputs 

that they challenge, and a clear effort to exclude new competitors.  These characteristics are best 

illustrated by the fact that Complainants and NRG contended elsewhere that they would be 

satisfied if exemption determinations were certified by the independent MMU.18  In this docket, 

however, they attack each of the MMU’s major recommendations to the NYISO, despite the 

MMU’s expertise, independence, and the fact that the MMU was a key originator of, and a 

leading advocate for, effective buyer-side mitigation rules in New York and in other organized 

markets.19  The Pleadings Opposing Exemptions are also silent regarding the numerous other 

inputs into the NYISO’s determinations.  They do not consider reasonable alternative inputs that 

the NYISO could have used which would have resulted in a lower Unit Net CONE or higher 

forecasted ICAP clearing price for both the AEII and BEC analysis.  The Supplemental Boles 

Affidavit and the Supplemental Patton Affidavit each identify examples of the kinds of such 

alternative inputs.20  Dr. Patton goes so far as to express his independent opinion by 

characterizing some of the NYISO’s assumptions as conservative.21  The sponsors of the 

Pleadings Opposing Exemptions continue to seek to be de facto market monitors.22  It should 

                                                                                                                                                             
financing information would implicate and affect the exemption analysis under the In-City Buyer Side 
Mitigation Measures. 

18 See Complaint Requesting Fast Track Processing at 6, 46 Docket No. EL11-42-000 (filed 
June 3, 2011) (arguing that the Commission should require the MMU to issue a written report verifying 
the NYISO’s exemption determinations).   

19 Supplemental Patton Affidavit at P 5; see also. Motion to Intervene Out of Time and Comments 
of the Midwest ISO’s Independent Market Monitor at Section V, Docket No. ER11-4081-000 (filed 
September 19, 2011).  

20 See Supplemental Boles Affidavit at Section II; Supplemental Patton Affidavit at PP 9-14.  
21 Supplemental Patton Affidavit at PP 9-14. 
22 See, e.g. Complainants’ Answer to Supplemental Answer of the New York Independent System 

Operator, Inc., Docket No. EL11-50-000 (filed September 23, 2011) (“Complainants’ Answer”); Answer 
of Independent Power Producers of New York, Inc. to NYISO Supplemental Information Describing 
Buyer Side Mitigation Exemption Determinations, Docket No. EL11-50-000 (filed September 23, 2011) 
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now be abundantly clear that the concerns the NYISO previously expressed about having market 

participants to play such a role were valid.23  Here, Complainants seek to substitute their desired 

outcome for AEII and BEC, and the result-oriented inputs that would achieve it, for 

determinations the NYISO made with support from the Consultants and the MMU.  While it 

might be in the Complainants’ and other incumbent suppliers’ interest to litigate every 

exemption determination, the Commission should consider the broader implications.  Avoiding 

“complex and lengthy litigation” over individual exemption determinations is a principal reason 

for having ISOs/RTOs and market monitors make exemption determinations in the first place.24  

Complainants’ approach would defeat this purpose and effectively convert the entry of each 

proposed new In-City supplier into something very much like a traditional cost of service rate 

case.  The NYISO has previously explained that establishing a regime under which every new 

entry decision is subject to “complex and lengthy” litigation would only serve to discourage 

otherwise economic entry.25  The MMU has the same concerns.26 

 The Commission could reduce these dangers by taking the same approach that it does in 

many other settings and reviewing the disputed elements of the NYISO’s exemption analyses 

using a test similar to the familiar “just and reasonable” standard of review.  Like many 

                                                                                                                                                             
(“IPPNY Answer”);Comments of the NRG Companies Opposing the New York Independent System 
Operator’s Decision to Exempt Uneconomic Entry from Buyer Side Market Mitigation, Docket No. 
EL11-50-000 (filed September 23, 2011) (“NRG Comments”); Answer of Brookfield Energy Marketing, 
Docket No. EL11-50-000 (filed September 23, 2011) (“Brookfield Answer”). 

23 Answer of the New York Independent System Operator, Inc. at 6, 65, Docket No. EL11-42-000 
(filed July 6, 2011), as corrected July 7, 2011 (“EL11-42 Answer”). 

24 PJM Interconnection, LLC, 135 FERC ¶ 61,022 at P 118 (2011) (“PJM MOPR Order”)    
25 August 3 Answer at 26. 
26 Motion to Intervene Out of Time and Request for Leave to Answer of the New York ISO’s Market 

Monitoring Unit at 7-8, Docket No. EL11-50-000 (filed August 11, 2011) (“MMU Intervention and 
Answer”); Supplemental Patton Affidavit at P 15.  
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questions that the Commission considers, the issues surrounding exemption determinations are 

complex.  The analyses turn based on inputs, methodologies, and assumptions (individually and 

collectively referred to herein as “inputs,” unless the context provides otherwise).  The “Part B 

Test” requires a comparison of forecasted capacity prices to a potential entrant’s “reasonably 

anticipated” Unit Net CONE.  It is inevitable that there will be instances where there will be no 

single identifiable “correct” input, and more than one reasonable alternative may be chosen.  

Deciding which input to use will often require the kind of “reasoned judgment” that the 

Commission recognized was necessary in its most recent ICAP Demand Curve reset order.27  

The Commission’s analysis should therefore focus, as it does in other areas,28 on whether the 

NYISO’s determinations were reasonable, not on whether other potentially reasonable 

alternatives might have been adopted instead. 

 Taking this approach would diminish the incentive for market participants to try to use 

litigation as a tool to impede new economic entry.  Just as importantly, it would allow potential 

entrants to have confidence in mitigation determinations, by signaling that reasonable decisions 

would be likely to be upheld without “complex and lengthy” litigation.  The Supplemental Patton 

Affidavit emphasizes the impact that the Commission’s handling of exemption challenges is 

likely to have on potential future entrants.29 

 Regardless of how the Commission frames its analysis, the NYISO respectfully requests 

that it expeditiously issue an order on the AEII and BEC determinations.  Assuming that this 

                                                 
27 New York Independent System Operator, Inc. 136 FERC ¶ 61,192 at P 60 (2011). 
28 See, e.g., New York Independent System Operator, Inc., 136 FERC ¶ 61,193 at P 54 (2011) 

(holding that the Commission expects “each RTO and ISO to exercise its reasonable discretion” in 
implementing its tariff); see also, PPL Energy Plus v. PJM, 136 FERC ¶ 61,060 at P 21 (2010) (finding 
that an RTO “may exercise its judgment and discretion” in making determinations pursuant to tariff 
provisions”). 

29 Supplemental Patton Affidavit at P 15. 
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Answer is accepted, there will be an extensive record regarding the NYISO’s exemption 

determinations, the objections to them, and the responses to those objections.  There is more than 

enough information for the Commission to conclude that Complainants have not shown that the 

AEII and BEC exemption determinations were unreasonable or unlawful, to conclude that 

Complainants have therefore failed once again to carry their burden of proof under Section 206 

of the Federal Power Act, and to dismiss the Complaint.  If the Commission requires more 

information on any issue, it should direct the parties to submit additional pleadings on an 

expedited basis so that it may issue an order.30 

III. ANSWER 

A. Granting an Exemption Determination to AEII and BEC Before the 
Conclusion of their Respective Class Year Processes Was Permitted Under the 
Pre-Amendment Rules 

 Complainants’ Answer adopts a theory that was proffered by NRG in its July 27 Motion to 

Intervene and Comments, i.e., that the Pre-Amendment Rules precluded the NYISO from 

granting exemption determinations under the “Part B Test” until after “a given project’s 

interconnection cost allocation process was concluded.”31  Complainants’ belated conversion is, 

at a minimum, difficult to explain given that their own August 18 filing in this proceeding 

advanced an argument that was inconsistent with their adoption of NRG’s theory.32  

                                                 
30 If the Commission determines that additional procedures are necessary before ruling on the 

Complaint, the NYISO submits that a paper hearing would be sufficient to address any issues that the 
Commission may identify, consistent with the process in Section IV.  Also, if, the Commission were to 
conclude that one or both of AEII and BEC should not have been exempt from an Offer Floor, it should 
seek input at that time on how to proceed given the complexity of the questions that would then arise.  See 
August 3 Answer at n. 59.  

31 Complainants’ Answer at 10.  
32 Complainants’ Motion for Leave to Answer and Answer at 24-25, Docket No. EL11-50-000 

(filed August 19, 2011) (“Complainants Initial Answer”) (arguing that the exemption determination 
should have been made at the time of the execution of the Interconnection Facilities Study Agreement). 
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Complainants’ excuse that they could not possibly have made their “per se violation” claim until 

after they reviewed the NYISO’s Confidential Supplemental Answer is not accurate.33  NRG 

offered the argument in its pleading before the NYISO filed its Confidential Supplemental 

Answer.34  It should have been clear even at that time that the NYISO could only have acted 

under the Pre-Amendment Rules.35  It was not necessary to know that AEII and BEC had been 

exempted under the Part B Test because the language Complainants are pointing to now was 

equally applicable to the Part A Test.  Even if a project was determined to pass the Part A Test, 

under the Complainants’ and NRG’s construct of the Pre-Amendment Rules, that determination 

could not be final because the NYISO would need to revise the forecast ICAP Spot Market 

Auction Price and the Mitigation Net CONE based upon information available at the time the 

Class Year closed. 

 NRG has repeated the argument in its own most recent filing36 notwithstanding the fact 

that it separately stated in a October 2010 letter to the NYISO that it was permissible for the 

NYISO to issue final buyer-side mitigation determination for a project under the Pre-

Amendment Rules before the project’s Class Year was closed.  Specifically, and as is confirmed 

by the Supplemental Boles Affidavit,37 NRG correctly stated that the Pre–Amendment Rules’ 

                                                 
33 Complainants’ Answer at 9-10. 
34 The NYISO answered NRG’s theory in the NYISO’s Answer to Comments filed August 11, 

2011. 
35 Answer and Request for Expedited Action of the New York Independent System Operator, Inc. 

at 17, Docket No. EL11-50-000 (filed August 3, 2011) (stating that “the NYISO has repeatedly stated, 
both to its stakeholders, and on the record in Commission proceedings, that, in accordance with 
Attachment H, it would not make final determinations under the In-City Buyer-Side Mitigation Measures 
until after the Class Year Facilities Study process was complete, including all projects posting security, in 
accordance with OATT Attachment S”). 

36 NRG Comments at Section II.B. 
37 See Supplemental Boles Affidavit at Section V.  NRG’s letter includes confidential information 

that is not relevant to this proceeding.  Accordingly, the NYISO has not attached a copy of the letter to 
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“multiple references” to “reasonably anticipated Unit Net CONE” reflect “the fact” that the Part 

B Test was “an ex ante test that may be conducted at the early stages of project development, 

before the project’s developer has accepted its interconnection costs or has made significant 

financial commitments to move forward.”38  Most importantly, NRG stated that the availability 

of estimated costs, including estimated interconnection costs, provided a sufficient basis for the 

NYISO to issue a final determination under the Pre-Amendment Rules.  Specifically, NRG 

recognized that that “actual costs may vary,” from estimates but that in cases where an estimate 

“accurately represents the costs that the project is likely to face” that should be sufficient for 

purposes of Section 23.4.5.7.2 and its “reasonably anticipated Unit Net CONE” language.39 

 The NYISO cannot conceive of a principled basis that would justify the difference between 

the position NRG has taken in its letter to the NYISO and the position that it has taken in this 

proceeding. 

 The Complainants’ and NRG’s radical re-interpretation of Section 23.4.5.7.2 is 

inconsistent with its plain meaning and with the conventional understanding of the provision.  It 

is also at odds with the August 2 Order in ER10-3043-002 and -004 and with the overall 

structure of the buyer-side mitigation measures, which focus on determining whether entry 

decisions were reasonable at the time that they were made.  Retroactive adoption by the 

Commission of a different interpretation would be contrary to the reasonable expectations of 

                                                                                                                                                             
this Answer.  Instead the NYISO has limited itself to quoting the letter’s statements articulating NRG’s 
interpretation of Section 23.4.5.7.2 of the Pre-Amendment Rules, which is not confidential.  Mr. Boles 
was the recipient of NRG’s letter and the Supplemental Boles Affidavit confirms that this Answer 
accurately quotes the letter.  If NRG wishes to dispute the accuracy of the quotations, or if the 
Commission wishes to review a copy of the letter, the NYISO would submit it in response to the 
Commission’s directive. 

38 Id. 

 39  Id. 
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AEII and BEC which certainly were not on notice that they might be subjected to such a strained 

reading of the tariff. 

 The Pre-Amendment Rules clearly provided that an entity could request that an exemption 

determination be made “upon execution of all necessary Interconnection Facilities Study 

Agreements for the Installed Capacity Supplier.”40  Additionally, the Pre-Amendment Rules 

established that entities could obtain information by dates “not later than” certain milestones in 

the Class Year Facilities Study process.  That language did not restrict or eliminate an entity’s 

right under the tariff to request and receive an exemption determination before the Class Year 

Facilities Study cost allocation process is complete.  The language that Complainants now read 

to restrict the NYISO’s ability to make such a determination prior to the Class Year Facilities 

Study cost allocation only imposed a requirement on the NYISO to issue a determination in a set 

amount of time if the developer submitted a request with all necessary information by a specified 

date; i.e., “not later than 60 days prior to the commencement of the Initial Decision Period.”  If 

the developer did not submit the request by the specified date, that time limit had no application.  

That time limitation provided an opportunity if the developer so desired, to have the information 

at the time it was required to accept or reject the NYISO’s project cost allocations. 

 Complainants and NRG both try to get around the plain language of the tariff by inventing 

new requirements.41  Despite their assertions to the contrary, there is not an “express” reference 

to “provisional” determination procedures in the tariff.  Complainants’ interpretation would have 

                                                 
40 This rule originally appeared at Section 4.5g(ii) of Attachment H to the Services Tariff.  

Section 4.5g(ii) was re-numbered as part of the e-tariff conversion and became Section 23.4.5.7.2. 
41 NRG Comments at 7-10. 
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an absurd result as it would in essence nullify certain words in the tariff.42  Similarly, NRG has 

constructed an elaborate alternative version of Section 23.4.5.7.243 which cannot be squared with 

its actual language or with NRG’s request to the NYISO.  Complainants’ and NRG’s arguments 

that determinations cannot properly be made, and that interconnection costs cannot be estimated 

for a final Unit Net CONE determination, is belied by NRG’s own position, which the NYISO 

shares, that Section 23.4.5.7.2’s references to “reasonably anticipated” Unit Net CONE 

demonstrate the ex ante nature of the Part B Test.  There is thus no merit to the contention that 

the inclusion of “interconnection costs” in the definition of “Unit Net CONE” required the 

NYISO to wait until the Class Year process closed to finalize exemption determinations.  Under 

the Pre-Amendment Rules, a calculation of reasonably anticipated Unit Net CONE necessarily 

accommodates the inclusion of reasonably anticipated costs. 

 The Commission’s August 2 Order confirms the conventional understanding of the Pre-

Amendment Rules.  It affirms that “Commission precedent and the November 26, 2010 Order 

intended to allow a mitigation exemption determination before the developer decided whether to 

move forward with a project, but also to allow an exemption determination after the project was 

constructed.”44  The August 2 Order clearly found that the tariff required the exemption 

determination to be made “prior to when the project accepts its cost allocation and enters the 

                                                 
42 For example, NRG’s interpretation would nullify the provisions requiring the NYISO to provide 

the requester with the NYISO’s determination.  See, e.g., Southern. Natural Gas Co. v. FERC, 780 F.2d 
1552, 1558 (11th Cir. 1986) (holding that “[i]n construing a tariff, it is appropriate to look at the four 
corners of the tariff and consider the instrument as a whole”), Northwest Pipeline Corp. v FERC, 61 F.3d 
1479, 1486 (10th Cir. 1995). (holding that “[i]n construing what a tariff means, certain general principles 
apply.  One looks first to the four corners of the entire tariff, considers the entire instrument as a whole, 
giving effect as far as possible to every word, clause and sentence, and attributes to the words the 
meaning which is generally used, understood, and accepted.”). 

43 NRG Comments at 7-10. 
44 August 2 Order at P 20.  
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capacity market.”45  The “Commission precedent” that the August 2 Order examined and 

explained are Commission orders accepting the Pre-Amendment Rules.  Arguments that the Pre-

Amendment Rules do not permit exemption determinations prior to the end of the relevant Class 

Year Facilities Study process are thus contradicted by the August 2 Order. 

 Furthermore, the entire debate in Docket EL10-3043 regarding the change from the 

“Reasonably Anticipated Entry Date Rule” under the Pre-Amendment Rules to the “Three Year 

Rule”46 centered on concerns regarding a new entrant’s ability to decide when it would request a 

determination.  The flexibility allowed under the Pre-Amendment Rules in turn created the 

possibility that a new entrant could influence the anticipated entry date used in the 

determination.47  In the Pre-Amendment Rules, final mitigation determinations were not tied to 

Class Year process milestones.  Claiming that they were tied to the Class Year process is 

inconsistent with the fact that the tariff revision identifies that there were projects in closed Class 

Years for which determinations had not yet been made.  Specifically, the In-City Buyer-Side 

Mitigation Measures state that the NYISO is to perform an exemption test for all proposed new 

projects “in a Class Year [that was closed by the effective date of the amendments], and has not 

commenced commercial operation or been canceled, and for which the ISO has not made an 

                                                 
45 Id. at P 27. 
46 Initial Compliance Filing and Request for Expedited Action No Later than December 14, 2010 

at 2, Docket No. ER10-3043-001 (filed December 7, 2011) (explaining that under the “Reasonably 
Anticipated Entry Date Rule” the exemption analysis used price data starting with the Capability Period 
in which an ICAP Supplier “is reasonably anticipated to offer to supply UCAP” and that under the 
“Three-Year Rule” the exemption analysis used ICAP Spot Market Auction prices for future Capability 
Periods beginning with the Summer Capability Period that begins three years from the start of the 
proposed facility’s Class Year).  

47 Id. at 4. 
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exemption or Unit Net CONE determination.”48  The need for that tariff clause in the revisions 

confirms that the Pre-Amendment Rules did not require that a buyer-side mitigation 

determination be made at the time their Class Year was closed. 

 Complainants and NRG are also wrong to claim49 that the NYISO’s exemption 

determination and interconnection cost allocation processes were tightly integrated prior to the 

implementation of the In-City Buyer-Side Mitigation Measures.  As explained in the NYISO’s 

September 27, 2010 Filing, which resulted in the acceptance of the In-City Buyer-Side 

Mitigation Measures, a principal objective of the changes to the Pre-Amendment Rules was to 

more closely align the mitigation exemption test and the Class Year cost allocation processes and 

to establish that exemption determinations would be made in tandem with the latter.50  That filing 

clearly stated the tariff’s new “directive” that the NYISO must make exemption and Offer Floor 

determinations for all Examined Facilities ‘prior to the commencement of the Initial Decision 

Period for the Class Year . . . .’ should not be construed as requiring the NYISO to re-evaluate a 

project for which it has previously made an exemption or Offer Floor determination under the 

currently effective (pre-amendment) version of Attachment H.”  The NYISO also clearly stated 

that “any exemption or Offer Floor determinations that the NYISO made under the currently 

                                                 
48 See Services Tariff Attachment H §23.4.5.7.3.  No party in Docket No. EL10-3043 ever 

questioned that the NYISO was required to issue a determination for projects tied to the close of the Class 
Year Facilities Study process.  If that were the case, then, for example, the NYISO would have been 
required to issue a determination for Class Year 2008 projects that received Capacity Resource 
Interconnect Service (“CRIS”) tied to the Class Year Facilities Study cost allocation process.  The 
Commission’s Orders in that docket, and the NRG Companies’ (along with the Complainants in this 
docket) own pleadings, by explicitly addressing that provision, recognized that determinations under the 
Pre-Amendment Rules were not required to be “tied” to the Class Year Facilities Study process. 

49 Complainants’ Answer at 10-11; NRG Comments at 7-10. 
50 See Proposed Enhancements to In-City Buyer-Side Capacity Mitigation Measures, Request for 

Expedited Commission Action, and Contingent Request for Waiver of Prior Notice Requirement at 9-10-
13-14, Docket No. ER10-3043-000 (filed September 27, 2010) (“September 27, 2010 Filing”). 
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effective version of Attachment H would not be altered or affected by the amendments proposed 

in this filing.”51  Had the Pre-Amendment Rules required that exemption determination be tied to 

the Class Year process as NRG and the Complainants now claim, there would be no need for the 

modifications. 

 NRG’s only counter to all of the information set forth above is to suggest that the NYISO 

and MMU previously made statements that were consistent with NRG’s public interpretation of 

the tariff.  The NYISO has already addressed these past statements.52  It would re-emphasize 

here that even if the NYISO or MMU’s prior statements were interpreted as being consistent 

with NRG’s or Complainants’ re-interpretation, such an interpretation would not override clear 

language in the current Section 23.4.5.7.2, which cannot plausibly be reconciled with it.  The 

reality, however, is that the NYISO and MMU did not make statements endorsing NRG’s and 

Complainants’ interpretation.  The NYISO’s statements reflect the fact that it anticipated at the 

time that developers might want certain information before accepting or rejecting project cost 

allocations.  They do not indicate that the NYISO intended to prevent, or believed that the tariff 

precluded, developers from voluntarily making investment decisions earlier.  Likewise, the 

Supplemental Patton Affidavit confirms that the MMU never understood Section 23.4.5.7.2 to 

have the meaning suggested by NRG and Complainants.53  Indeed, the MMU agrees with the 

NYISO that such a re-interpretation would have the harmful consequences described below.  

 Finally, the results of adopting Complainants’ and NRG’s interpretation of the Pre-

Amendment Rules would be absurd and contrary to the August 2 Order.  Imposing an Offer 

                                                 
51 See September 27, 2010 Filing at 14.  See also, Request for Leave to Answer and Answer of the 

New York Independent System Operator, Inc., filed November 1, 2010 (“November Answer”) at 14, n. 39, 
Docket No. ER10-3043-000.   

 
53 Supplemental Patton Affidavit at n. 12. 
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Floor on all new entrants until the completion of their Class Year project cost allocation process 

would impose an Offer Floor on economic entrants for reasons beyond their control, and give 

their competitors an undue economic advantage by affecting the price at which the new entrant 

may offer.  It would also subject them to the influence of their competitors that could take 

actions in an effort to delay the Class Year project cost allocation process.  In addition, 

subjecting operational economic entrants to mitigation would discourage competitive entry in 

violation of the Commission’s directive that buyer-side mitigation rules should not impede 

economic entrants.54  It also would have the potential to artificially inflate capacity prices which 

is harmful to consumers and the capacity market. 

B. Using Information from the Time of the Investment Decision in the AEII 
Analysis Was Reasonable and Consistent with Commission Precedent  

1.  The NYISO Correctly and Lawfully Examined the Time that AEII Made 
its Investment Decision 

 Complainants argue that the NYISO erred by considering information that existed as of the 

date the developer made a decision to move forward, in its analysis of AEII.55  Proposing another 

sweeping re-interpretation of the Pre-Amendment Rules, Complainants contend that the NYISO 

was required to use in its analysis information available at the time a developer executed its 

IFSA, rather than information that existed at the time it actually made its investment decision.  

Their argument would link the exemption analysis to NYISO interconnection process milestones 

in ways that were not contemplated by the Pre-Amendment Rules, are inconsistent with 

Commission precedent, and are not reasonable.   

                                                 
54 See August 2 Order at P 28 (stating that “[t]he whole purpose of the NYC mitigation program is 

to deter uneconomic entry, not economic entry”). 
55 See Complainants’ Answer at 13-20. 
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 Complainants point to no tariff language that supports their interpretation, and cannot 

because it does not exist.  The version of Section 23.4.5.7.2 that was in effect under the Pre-

Amendment Rules specified that a “Developer or Interconnection Customer may request the 

NYISO to make [an exemption determination] upon execution of all necessary Interconnection 

Facilities Study Agreements . . . .”  Complainants selectively quote a fragment of this language 

and try to use it to substantiate their claim that the NYISO must make exemption determinations 

using the data available at the time that the IFSA is executed.  Their reading is clearly 

implausible.   

 In the absence of tariff language expressly stating what time period the NYISO should 

look to when making exemption determinations, the tariff must be read in a manner that is 

reasonable and consistent with Commission policy.56  Given the Commission precedent 

establishing that new entrants should only be mitigated if their entry was reasonably anticipated 

to be uneconomic at the time that they make their investment decision,57 the NYISO’s 

application of the tariff in the AEII and BEC determinations was reasonable.  Complainants have 

it backwards when they argue58 that the absence of language in the Pre-Amendment Rules 

expressly reflecting the Commission’s precedent somehow prevents the NYISO from following 

it.  

                                                 
56 See supra n. 42. 
57 New York Independent System Operator, Inc., 133 FERC ¶ 61,178 at P 71 (2010) (finding that 

“[i]t is reasonable for NYISO to provide an exemption test before a supplier begins construction of a new 
resource, as NYISO’s tariff current[ly] provides, and to apply such a test to all new entrants.  An entity 
whose resource is forecast to be economic at the time its construction begins is not attempting to 
artificially depress market prices through uneconomic entry.  Thus, it would not be reasonable to impose 
an offer floor on such a resource that prevented it from clearing in the capacity auction if market 
conditions unexpectedly worsened by the time that construction is completed”); reh’g, 136 FERC 
¶ 61,077 at P 20 (2011) (affirming that “Commission precedent … intended to allow a mitigation 
exemption determination before the developer decided whether to move forward with a project”). 

58 See Complainants’ Answer at 14. 
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 Complainants argue that the tariff must be read as they say it should, because the MMU 

and NYISO supposedly previously said that it would be read in that manner.  In each instance 

they chose to quote, however, the language relates to when the NYISO may make exemption 

determinations.59  None of the quotes they proffer speak to the question of what time period the 

NYISO should be looking to when it examines the project.   

 Complainants’ contention that the Pre-Amendment Rules impermissibly gave the NYISO 

“unfettered discretion” over exemption determinations is also a distortion.  Commission 

precedent is clear that entrants should be exempt from Offer Floor mitigation if their entry was 

reasonably anticipated to be economic at the time that they made their investment decisions.  The 

fact that there may not be a single, indisputable, date when a particular entrant made its decision 

to proceed with its investment does not mean that the NYISO had “unfettered discretion” under 

the Pre-Amendment Rules.  The NYISO’s application of its tariff, consistent with Commission 

orders, necessitates that it identify a reasonable date for the developer’s investment decision.  

Complainants have not argued that the Pre-Amendment Rules’ requirement that the NYISO 

compute the “reasonably anticipated” Unit Net Cone left it with excessive discretion.  The 

NYISO’s determination of a reasonable investment decision date is no different.  

 Moreover, the case cited by Complainants to support their interpretation involved the 

rejection of a PJM tariff proposal that the Commission concluded would have inappropriately 

given PJM’s market monitor “unfettered discretion.”60  By contrast, the Pre-Amendment Rules 

                                                 
59 Complainants’ Answer at 10, NRG Comments at 9.  
60 Complainants’ Answer at n. 57.  All FERC orders that address unfettered discretion by the RTO 

or MMU relate to proposed tariff language not the application of accepted language.  See, e.g., California 
Independent System Operator, Corp., 119 FERC ¶ 61,076, at PP 105-118 (2007); PJM Interconnection, 
LLC, 135 FERC ¶ 61,022, at PP 109-123 (Apr. 12, 2011); PJM Interconnection, LLC, 126 FERC ¶ 
61,275, at P 190 (2009); California Independent System Operator, Corp., 106 FERC ¶ 61,179, at PP 72-
78 (2004); ISO New England, Inc., 109 FERC ¶ 61,147 (2004). 
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were fully litigated and had been accepted by the Commission years before the NYISO 

implemented them.  Moreover, during the proceedings resulting in the Commission’s acceptance 

of the Pre-Amendment Rules, no party expressed concern that the rules would give the NYISO 

an impermissible level of discretion.  

 Certainly, there is no basis or justification for Complainants’ attempt to read an 

“objectively established starting point”61 into the tariff where none exists.  Indeed, it would be 

irrational to presume that investment decisions would always be made at the time that a 

developer executed an IFSA.  Further, any such presumption is contrary to the facts regarding 

AEII.62  

 There also is not any cause for concern that the NYISO, an independent entity with no 

stake in market outcomes, would abuse its discretion to “select the date most likely to result in an 

exemption for favored projects.”63  Although Complainants continue to insinuate that the NYISO 

is somehow biased towards providing exemptions, either as a general rule or in the case of 

particular “favored projects,” they have presented no evidence for their assertion.  The reality is 

that the NYISO has no favored projects and does not favor any outcome.  Any lingering doubts 

regarding the NYISO’s ability to make reasonable entry date determinations for AEII or BEC 

should be eliminated by the MMU’s involvement and support for the dates that were chosen.64   

2.  The NYISO’s Use of July 2008 as the Investment Decision Date for AEII 
Was Reasonable 

                                                 
61 Complainants’ Answer at 16. 
62 Supplemental Patton Affidavit at PP 17-29. 
63 Complainants Answer at 18.  
64 Initial Patton Affidavit at Section IV; Supplemental Patton Affidavit at PP 17-29. 
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 Complainants go on to argue that if the NYISO were authorized to conduct exemption 

analyses using information available at the time of the investment decision, it nevertheless chose 

the wrong date for AEII.65  IPPNY makes similar assertions.66  The NYISO is not contending 

that there is only one possible go-forward investment decision date that might have reasonably 

been chosen.  In the Confidential Supplemental Answer, Christopher Ungate testified that “[t]he 

decision to move forward with a project is not necessarily tied to a specific date, but rather a 

series of decision points over an extended period of time.” 67  Complainants and IPPNY appear to 

not dispute, and in some places seem to accept that multiple alternative investment decision dates 

could be reasonable.68  The NYISO is contending, however, that its selection of the investment 

decision date for both AEII and BEC was reasonable and was likely the most reasonable possible 

choice. 

 First, Complainants and IPPNY are wrong to claim that the earliest reasonable investment 

decision date that could have been chosen for AEII would have been in 2009.69  As Initial 

Patton,70 and Supplemental Patton Affidavit, discuss in detail, the NYISO appropriately 

identified July 2008 as AEII’s “initial decision point” because that was when “AEII signed a 

contract with NYPA, ordered major pieces of equipment, such as turbines and heat recovery 

steam generators, and began to incur significant engineering expenses.”71  AEII would have also 

incurred significant contractual penalties if it had decided not to proceed with the project after 

                                                 
65 See Complainants’ Answer at 19-20; IPPNY Answer at 8. 
66 See IPPNY Answer at 6-7.  
67 Ungate AEII Affidavit at P18. 
68 See Complainants’ Answer at 19-20; IPPNY Answer at 6-8. 
69 See Complainants’ Answer at 19-20; IPPNY Answer at 8 
70 Initial Patton Affidavit at PP 23-25. 
71 Initial Patton Affidavit at P 23; Supplemental Patton Affidavit at P 18. 
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signing the PPA.  The fact that AEII incurred additional expenses or closed on financing at a 

later date does not mean that it had not made an investment decision by July 2008.  Dr. Patton 

goes on to explain that the fact AEII did not have its final financing in place, or know with 

certainty that its request for an Amended Certificate of Environmental Compatibility and Public 

Need would be granted, should not alter this conclusion.  AEII could anticipate what its final 

financing would be with reasonable accuracy, and be confident that it would receive an amended 

certificate, by July 2008.72  The argument that market conditions worsened significantly after 

July 2008 amounts to an argument that the NYISO should have evaluated the likelihood that 

AEII would walk away from its investment after deciding to make it.  Dr. Patton explains why 

conducting such an additional analysis would be inappropriate.73 

 Complainants and IPPNY are also mistaken when they assert that the NYISO should have 

looked to the NYISO’s 2009 Load and Capacity Data report (“Gold Book”) instead of the 2008 

Gold Book, to determine the load forecast that was reasonably anticipated to exist as of July 

2008.74  As the Supplemental Boles Affidavit recounts, the load forecast in the 2008 Gold Book 

was not “outdated” in mid-2008.75  The stakeholder discussion materials and revised state-wide 

load forecasts that Complainants reference do not show that the NYISO’s use of the load forecast 

in the 2008 Gold Book data was unreasonable.  None of that material represented an alternative 

to the 2008 Gold Book or signified that the Gold Book was incorrect.76 

                                                 
72 Supplemental Patton Affidavit at P 23. 
73 Id. at PP 25-29. 
74 See Second Supplemental Younger Affidavit at PP 75-77.  
75 Supplemental Boles Affidavit at PP 20-23. 
76 Id. at PP 22-23.  
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C. There Is No Basis in the Pre-Amendment Rules, Economic Theory, or 
Commission Precedent for Complainants’ Suggestion that the NYISO Should 
Err on the Side of Over-Mitigation in its Implementation of Commission-
Approved Buyer-Side Market Power Mitigation Measures 

 Complainants not only ignore the potential impact of their suggestion that over-mitigation 

of new entry is appropriate, they expressly argue that the Commission should not take a 

“balanced” approach, as recommended by the MMU, but should instead err on the side of over-

mitigating new entry.77  The NYISO does not believe that any market power mitigation measure 

should be applied in a way that favors under- or over-mitigation as a general matter or with 

respect to any single project or Market Participant.   

 There is no basis for “erring on the side of mitigation” in the provisions of the Services 

Tariff, in economic theory, or in Commission policy.78  The Commission recently confirmed that 

“[t]he whole purpose of the NYC mitigation program is to deter uneconomic entry, not economic 

entry.”79  Complainants’ proposal also contradicts the MMU’s understanding that buyer-side 

mitigation “exists to deter uneconomic entry that would otherwise reduce capacity prices below 

competitive levels, while not erecting inefficient barriers to economic entry.”80 

There is no basis for Complainants’ hypothesis that the entrance of AEII establish that 

“under-mitigation” has in fact caused “artificial price suppression” in New York City that will 

“crash” capacity prices, and cause supplier bankruptcies “for many years, all else being 

                                                 
77 Complainants’ Answer at 7; Hieronymus Affidavit at P 37.   
78 Indeed, the Hieronymus Affidavit effectively proposes that the Pre-Amendment Rules be 

retroactively revised to make it harder for new entrants to obtain exemptions from Offer Floor mitigation.  
It is therefore seeking both to impose an illegal retroactive rate change and to make an impermissible end-
run around the NYISO’s shared governance system.   

79 August 2 Order at P 28. 
80 Supplemental Patton Affidavit at P 4. 
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equal . . . .”81  One flaw in that assertion lies in its assumption that “all else” will remain “equal” 

for years.  The facts, however, demonstrate that In-City capacity pricing is less static than 

Complainants predicted.  Capacity prices have already risen in the relatively short time since the 

Complaint was filed, both because of the NYISO’s timely implementation of revised ICAP 

Demand Curves and for other reasons.82 

As explained in the Supplemental Boles Affidavit, the price fluctuations in the NYC ICAP 

Spot Market Auction Clearing Price from May 2011 to October 2011 are consistent with 

Commission precedent on the NYISO’s ICAP Demand Curves acknowledging the lumpiness of 

capacity additions after the entry of new capacity.83  It is also consistent with effects on the 

change in prices, such as the change in Special Case Resources, the quantity of MW offered and 

unsold, among other reasons.84  Thus, the Complainants’ assertions that they will be denied a 

reasonable opportunity to recover their costs unless the AEII and BEC exemptions are reversed 

ignores the operation and outcomes of the capacity markets in the NYISO.  Moreover, statements 

reported on October 6, 2011 made by NRG’s Senior Vice President and Regional President for 

                                                 
81 Complainants’ Answer at 7.  
82 ICAP clearing prices can also be affected by the number of MWs of capacity available in the 

market, which for example, can be the result of (1) units that mothball, retire or take inactive status.  For 
example, TC Ravenswood Unit 3-4 was mothballed 
<http://www.nyiso.com/public/webdocs/services/planning/planned_gen_retirements/083011_TC_Ravens
wood_Unit_3-4_Mothball_Notification.pdf>; (2) Installed Capacity Suppliers that do not offer their 
capacity; (3) changes in SCR registration; and (4) suppliers that increase the price at which they offer 
their capacity.  For example, Installed Capacity Suppliers in NYC that are Pivotal Suppliers can offer the 
higher of their Going Forward Costs or a price based on the Demand Curve (the UCAP Offer Reference 
Level).  

83 Supplemental Boles Affidavit at Section IV. 
84 Id. at Section IV, Exhibit JAB Supplemental. 

PUBLIC VERSION -- HIGHLY SENSITIVE PROTECTED MATERIALS HAVE BEEN REDACTED
PURSUANT TO PROTECTIVE ORDER IN FERC DOCKET NO. EL11-50-000 AND CONFIDENTIAL

INFORMATION PURSUANT TO 18 C.F.R. SECTION 388.112



26 

the Northeast, Lee Davis, confirmed that it was still possible for incumbent generators to be 

profitable even after the entry of AEII.85   

Dr. Patton strongly agrees with Mr. Boles.  He affirms that “it would be absurd for the 

NYISO to intentionally bias its MET evaluations towards over-mitigation as Complainant 

proposes.”86  Dr. Patton emphasizes that Complainants’ argument implicitly, and unreasonably, 

assumes that economic units will still be built even when developers know that they would 

unjustifiably be “over-mitigated.”87  Over the long term, the prospect of over-mitigation would 

“slow the entry of economic resources, leading to lower average capacity margins and higher 

prices.”88  Dr. Patton observes further that Complainants overstate the potential harm of “under 

mitigation.”  Although it would “likely lead to periods of higher capacity margins and lower 

prices” such period “are not likely to persist for nearly as long as the complainants have 

suggested in past pleadings because the lower prices lead to accelerated retirements (or 

mothballing) of older, high-cost generating resources.”89  Indeed, the “sharp recovery in the 

October 2011 capacity prices for New York City is evidence of this type of natural market 

reaction to periods of low prices.”90 

                                                 
85 Gruen, Abby, Push to replace Indian Point may provide opportunity, NRG's Lee Davis, SNL 

Energy October 6, 2011 (stating that “[b]oth facilities [in Queens and in Arthur Kill, Staten Island] are 
making money, but they are making a heck of a lot less than they used to because of the new entry into 
the market. They are continuing to operate profitably, but I will tell you that both facilities are very 
dependent on capacity prices in the market”).   

86 Supplemental Patton Affidavit at P 16. 
87 Id.  
88 Id. 
89 Id. 
90 Id. 
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 The Commission should therefore not accept strained tariff interpretations, or allow 

Complainants to re-write tariff provisions.91  The Commission has stated that economic entry 

will cause prices to fall,92 even to an extent that may put pressure on previously economic units, 

but such price impacts are not evidence that buyer-side market power mitigation rules have not 

been implemented correctly or are flawed.93  

D. Excluding the Sunk Costs Identified by the Independent MMU from the 
Exemption Analyses Was Reasonable and Consistent the Pre-Amendment 
Rules 

Complainants94 and IPPNY95 allege that the NYISO’s exemption determinations for 

AEII, and to a lesser extent BEC, were distorted by the NYISO’s exclusion, of certain costs 

incurred prior to the time of each entrant’s investment decision (“sunk costs”).  As the NYISO 

has stated, Dr. Patton recommended, and the NYISO concurred, that this exclusion was 

consistent with the purpose of buyer-side mitigation.96  Complainants’ suggest that the exclusion 

of sunk costs was somehow inconsistent with the definition of “Unit Net CONE” under the Pre-

                                                 
91 New York Independent System Operator, Inc., 136 FERC ¶ 61,077 at PP 27, 40 (2011) (rejecting 

attempts to read deadlines into the exemption determination provisions that were not supported by prior 
precedent or pleadings). 

92 See Compliance Filing and Request for Flexible Implementation Dates, Attachment VII 
Affidavit of Dr. David B. Patton at P 20, Docket No. ER11-2224-003 (filed March 29, 2011). 

93 See Initial Answer of the New York Independent System Operator, Inc. in Opposition to Request 
for Shortened Answer Period and Emergency “Interim” Relief at 6, Docket No. EL11-50-000 (filed 
July 12, 2011) (“Initial Answer”); Answer at 11-16.  In addition, contrary to what the Affidavit of 
Ms. Elizabeth Ann Moler suggests, the mere fact that new entry may cause some existing generators to 
consider bankruptcy, or the fact that the issues in this case are important to generators and many other 
market participants, in no way indicates that the NYISO has failed to follow its tariff properly.  
Complainants’ Answer, Attachment D Affidavit of Elizabeth Anne Moler at P 12.  Given Ms. Moler’s 
candid acknowledgement that she is not an expert on the tariff provisions at issue in this proceeding, her 
testimony should not be afforded any evidentiary weight. Id. at P 13. 

94 Complainants’ Answer at 20-26. 
95 IPPNY Answer at 5-6. 
96 See Initial Patton Affidavit at P 24; Boles AEII Affidavit at P 24; Boles BEC Affidavit at P 24. 
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Amendment Rules.97  Their claim that literally all costs that could possibly be associated with the 

entry of a new project must be included within the ambit of the “localized levelized embedded 

costs” for that project is grossly overstated.  As the Patton Affidavit re-emphasizes, “a reasonable 

evaluation of whether an investment is economic must exclude costs that are sunk because such 

costs would not rationally be considered by a competitive firm in its decision to invest.”98  

There is nothing in the Unit Net CONE definition that requires the attribution of sunk 

costs such as the “shared facilities” costs associated with AEII, in the exemption analysis for the 

new entrant.  There is likewise no reason to read such a requirement into the tariff in situations 

where, as Dr. Patton explains, it would be contrary to the purpose of the exemption analysis to do 

so. 

Complainants’ argument that the NYISO and MMU have ignored the textbook definition 

of “sunk cost” is equally misplaced.  The NYISO does not dispute the Marciano Affidavit’s 

recitation of a textbook definition of “sunk cost.”  Nor does the MMU.  Complainants’ are wrong 

to claim, however, that the costs that the MMU recommended be excluded were outside the 

scope of that definition. 

The Supplemental Patton Affidavit addresses each of the Pleadings Opposition 

Exemptions’ arguments against classifying AEII’s costs for the existing facilities shared with 

Astoria Energy I (“AEI”) as sunk costs.  First, Dr. Patton explains that it is wrong to contend that 

the fact that AEII would not have had to pay AEI for shared facilities if the AEII unit had not 

been built indicates that those costs were not sunk.  The Complainants’ argument is an 

oversimplification and is not even consistent with the definition of “sunk cost” put forward by 

                                                 
97 See Complainants’ Answer at 20-21. 
98 Supplemental Patton Affidavit at P 30. 

PUBLIC VERSION -- HIGHLY SENSITIVE PROTECTED MATERIALS HAVE BEEN REDACTED
PURSUANT TO PROTECTIVE ORDER IN FERC DOCKET NO. EL11-50-000 AND CONFIDENTIAL

INFORMATION PURSUANT TO 18 C.F.R. SECTION 388.112



29 

Dr. Marciano.  For the reasons specified by Dr. Patton, the payment from AEII to AEI for 

existing joint facilities cannot be considered the market value of those facilities and thus should 

be treated as a sunk cost.99    

Second, Dr. Patton refutes the claim that existing facility costs were not sunk because 

some portion of them could have been recovered if other investors would pay to build a 

generator on the site in the same timeframe.100  Because the combined cycle technology is the 

most efficient resource that can be built, the market value of the existing joint facilities is 

bounded by its profitability.  Accordingly, if AEII were uneconomic then the market value of the 

existing joint facilities must, by definition, fall to zero.  By contrast, if AEII were economic then 

the existing facilities’ positive market value could not be large enough to cause AEII to be 

considered uneconomic.  Because AEII is the lowest cost resource, then the existing value of the 

joint facilities must be “bounded by the AEII’s excess profits.”101  It is therefore “inappropriate 

to assume a positive market value for the joint facilities in the MET evaluation.”102  

Third, Dr. Patton addresses the theory that even if the AEI and AEII site had little value 

to support the entry of a new unit at this time, it could have substantial value to a future entrant 

and thus that existing facility costs should not be treated as sunk.103  According to Dr. Patton, at 

the time that AEII entered there would have been little basis for believing that future entry would 

be more economic.104  

                                                 
99 Id. at PP 32, 33-39. 
100 See Supplemental Patton Affidavit at PP 41-46. 
101 Id. at P 45. 
102 Id. at PP 33. 
103 See Second Supplemental Younger Affidavit at P 84; NRG Comments, Attachment A Affidavit 

of Johannes P. Pfeifenberger at P 17. 
104 Supplemental Patton Affidavit at PP 47-52. 
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IPPNY argues that the value of the deliverability rights that NYPA provided to AEII 

should have been included in AEII’s exemption analysis.  Dr. Patton states that this would be 

true if the deliverability rights that AEII would require in order to sell capacity had a positive 

market value.  Importantly, however, it does not appear that the rights that were transferred to 

AEII would have any material value to another entrant.  This is because the rights were 

previously associated with the former Poletti I plant, and only projects that were operational 

within three years of its removal from service were eligible to receive the transfer.105  Dr. Patton 

observes that if AEII is the most economic resource that could enter in time to acquire the rights 

then their value is based solely on AEII’s profitability.  He also explains that rights could only 

have a positive market value if AEII were economic, and that there does not appear to be any 

potential lower cost entrant that could have actually been eligible to receive the transferred 

deliverability rights.106  Therefore “any attribution of market value to the deliverability rights on 

the basis that they could have been sold to a competing entrant is highly speculative and would 

be inappropriate to include in the MET evaluation.”107    

Several of the Pleadings Opposing Exemptions criticize Dr. Patton’s recommendation to 

exclude sunk costs on the ground that it will create opportunities for gaming.  It is at best ironic 

for self-interested market participants to accuse an independent MMU of being insufficiently 

concerned about the dangers of market manipulation.  At a minimum, it is yet another indicator 

of the extent to which the sponsors of those pleadings intend to function as de facto market 

monitors themselves.  Dr. Patton confirms that the sunk cost gaming concerns raised in the 

                                                 
105 See OATT Attachment S Section 25.9.3. 
106 Supplemental Patton Affidavit at PP 53-56; see also OATT Attachment S §§  25.9.4 (addressing 

the transfer of CRIS rights at the same location), 23.9.5 (addressing the transfer of CRIS rights at a 
different location). 

107 Id. at P 56.   
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Pleadings Opposing Exceptions “has no bearing on what the economically correct assumptions 

are for the MET evaluations of the AEII and Bayonne projects.  One cannot reasonably argue 

that the that the Astoria Energy partners developed the joint existing facilities at the time that 

AEI was built in order to influence the MET evaluation for AEII.”108  

Finally, the Ungate Affidavit confirms the reasonableness of Dr. Patton’s 

recommendation that the NYISO treat a portion of preliminary permitting and legal development 

costs as sunk.109   

E. The NYISO’s Use of Actual Financing Information and its Choice of 
Financing Assumptions Were Reasonable  

 The Pleadings Opposing Exemptions argue that Dr. Patton’s recommendation that the 

NYISO use the actual financing terms for AEII was inappropriate.110  The Patton Affidavit 

refutes their claims.  It is Dr. Patton’s expert opinion that because financing costs vary from 

project to project it is “imperative for NYISO to consider the financing terms of a specific 

project when performing a MET evaluation.”  Otherwise legitimate financing advantages that 

ought to be considered in allocating market risks would be improperly ignored. 

 Various pieces of testimony accompanying the Pleadings Opposing Exemptions assert that 

the underlying purpose of the BSM rules is to prevent state entities from sponsoring uneconomic 

entry in order to drive down capacity market prices.  In AEII’s case, it obtained financing terms 

through arms-length negotiations with lenders that may have been attracted by the existence of a 

power purchase agreement with a creditworthy counterparty.  But those lenders themselves had 

no interest in suppressing capacity prices.  AEII’s situation is thus no different from what it 

                                                 
108 Id. 
109 Ungate Affidavit at Section VI. 
110 Complainants’ Answer at 26-28.  
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would have been if it contracted with a large, credit-worthy, non-governmental customer or 

customers. 

 Dr. Patton also points out that Dr. Shanker’s argument that the NYISO should have applied 

the peaking unit financing assumptions used in the most recent ICAP Demand Curve reset to 

AEII, would have been unduly discriminatory.  The Unit Net CONE determination requires that 

the NYISO use the project’s costs.  Thus there is no basis under the Pre-Amendment Rules to 

implement Dr. Shanker’s suggestion.  The Pre-Amendment Rules did not empower the NYISO 

to substitute the estimated peaking unit financing costs for actual financing assumptions because 

an entrant has a long-term PPA or for any other reason.111  That approach cannot be reconciled 

with the tariff’s mandate that the NYISO determine a particular entrant’s “reasonably anticipated 

Unit Net CONE.”  Dr. Shanker’s suggestion therefore could only be adopted prospectively and 

then only to the extent that the tariff were revised through appropriate means. 

  Complainants and NRG also question the financing assumptions that the NYISO used to 

calculate the carrying charge rates for BEC’s investment costs.112   The Ungate Affidavit 

demonstrates that their arguments are not valid.  Mr. Ungate explains that Sargent & Lundy has 

observed that “projects with nearly identical risk characteristics have a broad range of target 

equity returns.”113  These variations are driven by the particular circumstance and priorities of 

individual projects and developers.  In AEII’s specific case it was Sargent & Lundy’s judgment 

                                                 
111 The NYISO is also not empowered to substitute the Demand Curve peaking plant’s data for that 

of the project under the In-City Buyer Side Market Mitigation Rules. 
112 See NRG Comments at 4 and Pfeifenberger Affidavit at PP 34-36;  Complainants’ Answer, 

Younger Affidavit at PP 107-108. 
113 Ungate Affidavit at P 21. 
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that the composite after-tax cost of equity that AEII estimated for the project owners was 

reasonable.114   

F. The NYISO Calculated Reasonable Energy and Ancillary Services (“E&AS”) 
Revenues in its AEII and BEC Exemption Determinations 

 Complainants allege that the NYISO made two errors in calculating energy and ancillary 

services revenues that were supposedly inconsistent with tariff language requiring it to determine 

AEII’s and BEC’s “reasonably anticipated” Unit Net CONE.  In both cases, Complainants’ 

challenges are fatally flawed. 

 First, Complainants claim that the NYISO failed to account for the fact that AEII and BEC 

interconnect at the 345 kV level and imply that this was a serious mistake.115  Complainants have 

completely mischaracterized the perfectly clear explanation of the “345 kV adjustment” that the 

NYISO offered in its Confidential Supplemental Answer.  As clearly stated in the Boles AEII 

and BEC Affidavits, the NYISO used the same NERA Model that was employed in the most 

recent ICAP Demand Curve reset process (with certain adjustments) to produce the net energy  

revenue estimates for the AEII and BEC exemption analyses.116   The NERA model estimates net 

energy revenues relative to the load-weighted average Zone J price.  The NYISO concluded that 

using the NERA model was reasonable.  The NYISO responded to comments questioning 

whether adjusting the net energy revenue estimates produced by the NERA model to account for 

prices at the 345 kV level would have had a material impact.  Mr. Boles’ prior affidavits in this 

proceeding confirmed that it would not.117  Thus, contrary to what Complainants imply, the 

                                                 
114 Id.  
115 See Complainants’ Answer at 28-30.  
116 Boles AEII Affidavit at  PP 32-35, Boles BEC Affidavit at PP-32-25.  
117 Boles AEII Affidavit at PP 37, 42-44;Boles BEC Affidavit at PP 37, 40-42. 
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NYISO has neither expressly nor implicitly acknowledged an error in its calculation of net 

energy and ancillary services revenues.118  Nor has it tried to “correct” a supposed error.  

 Complainants’ assorted allegations that the NYISO underestimated the price impact of 

making a 345 kV adjustment119 are also incorrect, as shown in the Supplemental Boles Affidavit.  

Complainants’ attempts to argue that the price impact was underestimated by proposing 

alternative methodologies does not change the fact that it was reasonable for the NYISO to use 

the NERA model with the adjustments described in the Confidential Boles Affidavits and the 

Meehan Affidavit.120  Further, Complainants’ newly proposed adjustments to their original 

methodology do not alter the outcome of the determination, as even with those adjustments the 

outcome of the mitigation exemption determination would remain the same.121 

 Second, Complainants argue that using gas futures prices rather than historic gas prices, as 

was done in the 2010 ICAP Demand Curve reset, to calculate net energy revenues caused the 

NERA Model to produce unreasonable results.122  Just as they did with respect to the 345 kV 

adjustment, Complainants inaccurately imply that Mr. Meehan and Mr. Falk, believed that the 

use of future gas prices was likely to introduce error, due to the decision to not utilize gas futures 

in the Demand Curve reset.123  In reality, as is explained in the Joint Meehan/Falk Affidavit, the 

decision to utilize the gas price adjustment in the mitigation exemption determinations is not 

invalidated by the decision in the NERA/S&L Demand Curve Report.124  Gas futures are 

                                                 
118 Complainants’ Answer at 29. 
119 Id. at 28-30, Second Supplemental Younger Affidavit at PP 25-30. 
120 Supplemental Boles Affidavit at PP 25-26. 
121 Id. at P 34. 
122 Complainants’ Answer at 30-32. 
123 Complainants’ Answer at 30. 
124 Joint Meehan/Falk Affidavit at P 17. 
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appropriate for estimating net energy revenues for the Unit Net CONE calculations, and “that 

regression equation and gas price coefficients are a reasonable way to reflect future electricity 

prices.”125  Mr. Falk and Mr. Meehan have thoroughly explained why the factors identified by 

Complainants’ do not indicate that a gas price adjustment is inappropriate in this context and 

have not shown that the use of gas futures produced an unreasonable result.126   

 Complainants and NRG also claim that the gas price input adjustments introduced various 

other errors that supposedly had an unreasonable impact on the BEC exemption analysis.  As 

explained in the Joint Meehan/Falk Affidavit, it was reasonable to use the NERA model used in 

the Demand Curve reset for the net energy revenues estimation with the gas futures 

adjustment.127  The “model is soundly specified, has strong statistical properties including those 

associated with the gas price coefficients and was designed for the exact purpose of estimating 

net energy revenues for various unit types at various reserve margins” and was thus appropriately 

utilized for these purposes.128   

 Complainants and NRG also argue that the adjustments reflect an assumption that BEC 

“would operate 6,237 hours per year” and that this figure is unreasonably high compared to the 

approximately 1,500 hours per year that other studies suggest the BEC units would run.129  

Complainants argue that this variation is evidence of a flaw in the NERA model. 

                                                 
125 Id. 
126 Id. 
127 Id. at P 18. 
128 Id. 
129 Complainants’ Answer at 31, Second Supplemental Younger Affidavit at P 45.  See also NRG 

Comments at 6, Pfeifenberger Affidavit at P 7(d).  
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 The Joint Meehan/Falk Affidavit explains that estimate of BEC’s operating hours is 

reasonable and is not a sign of a flaw in the NERA model.130  Although an estimate of 1,500 

hours could be reasonable for a peaking unit it would be unrealistically low for BEC because it 

would have a significantly lower effective heat rate than an LMS100 located in New York 

City.131  Complainants’ various comparisons of the dispatch results for the LMS100, a generic 

combined cycle unit, and BEC are all inapt for similar reasons, i.e., their failure to account for 

BEC’s fuel costs advantage, low variable O&M costs, and operational flexibility.132  As the Joint 

Meehan/Falk Affidavit explains in detail, an analysis of cases that are actually comparable 

demonstrates that the BEC run-time estimates were reasonable and that there is no problem with 

the NERA Model.133  The Commission should therefore reject Complainants’ claim134 that 

BEC’s exemption determination must be overturned because of the supposed flaws in the model.  

G. The Interconnection Cost Assumptions Used in the AEII and BEC 
Exemption Analyses Were Reasonable 

 Complainants and NRG claim that the NYISO underestimated interconnection costs in its 

exemption analyses for AEII and BEC.135  Their theory that the NYISO could not use reasonably 

anticipated interconnection costs computed prior to the close of the relevant Class Year cost 

allocation process to make exemption determinations has already been addressed.136  Their 

notion that the costs used by the NYISO themselves were unreasonably low is disposed of by the 

                                                 
130 Joint Meehan/Falk Affidavit at Section IV. 
131 Id. at P 19.  
132 Id. at PP 20, 24-25. 
133 Id. at PP 26-29. 
134 Complainants’ Answer at 32.   
135 See Complainants’ Answer at 32-33; see also NRG Comments at 11-12. 
136 See Section III. 
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Ungate Affidavit.  Mr. Ungate explains that Sargent & Lundy reasonably used capital cost 

information, including interconnection cost information, that was a combination of costs that 

were known at the time as well as estimates of future costs for items not yet purchased or work 

not yet performed.  Sargent & Lundy took a number of steps to assure itself that the capital cost 

information utilized in the CONE estimate was reasonable.137  Mr. Ungate also explains that it is 

misleading for Complainants and NRG to select a single variance between Sargent & Lundy’s 

estimates, and a wholly separate study being undertaken by the NYISO planning staff for a 

different purpose, and try to use it to impugn the entire exemption analysis.138  Mr. Ungate’s 

affidavit confirms that the existence of the NYISO planning study should not call the 

reasonableness of Sargent & Lundy’s assessment into question.  

H. The NYISO and its Consultants Took Reasonable Steps to Verify the Facts 
and Assumptions Used in the AEII and BEC Exemption Analyses 

 Complainants assert that there are “unanswered questions” regarding the extent to which 

the NYISO verified information provided by project sponsors.139  They offer two examples of 

such alleged failures.  The first, regarding Dr. Patton’s references to the Hess Corporation’s cost 

of capital140 was addressed in the Ungate Affidavit.  Complainants attempt to criticize the 

verification of key inputs to Unit Net CONE by pointing to a statement by Dr. Patton141 that the 

NYISO used Hess’ cost of capital in determining BEC’s cost of capital.  As the Confidential 

Boles BEC Affidavit explained, at the direction of the MMU, the NYISO used BEC’s project 

                                                 
137 Ungate Affidavit at Sections IV, V. 
138 Id. at P 12. 
139 Complainants’ Answer at 33.   
140 Id. at 33-34. 
141 Younger Second Supplemental Affidavit at P105, citing Initial Patton Affidavit at P 42. 
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specific financing to calculate BEC’s carrying charge.142  The NYISO’s use of BEC’s actual 

financing is also clear from the Ungate Affidavit,143 which specifies that the BEC project is 

structured as an LLC and Hess estimated the composite after-tax cost of equity for the BEC 

project partners to be 10%.  BEC has two project partners, and Dr. Patton’s affidavit only 

mentioned one of them.  However, it is clear from Dr. Patton’s recommendation, and the 

affidavits of Mr. Boles and Mr. Ungate, that the NYISO’s consideration of BEC recognized the 

project partners. 

 The second, allegation is that the NYISO failed to verify certain income tax information 

provided by AEII.  This is not true.  The Ungate Affidavit explains that Sargent & Lundy 

reviewed the tax information provided by AEII and concluded that the NYISO’s use of it was 

reasonable.144  Neither AEII nor the Complainants know, or in Sargent & Lundy’s estimation 

reasonably could know, the actual tax status of AEII’s individual owners.  Mr. Todd 

acknowledges that his assessment of AEII’s potential tax liabilities was based on his assumptions 

regarding the tax status of AEII’s various owners.  He derived his information from AEII’s 

September 2008 filing with the New York State Public Service Commission, which was not the 

only source of information on the subject.   

 Mr. Ungate affirms that it was reasonable for the NYISO to rely on the tax estimates 

approved by Sargent & Lundy, instead of those estimated by Mr. Todd on behalf of 

Complainants.   

 As a general matter, Complainants seem to suggest that the NYISO must determine the 

actual cost of new entry rather than, as required by the tariff, the “reasonably anticipated Unit 

                                                 
142 Boles BEC Affidavit at PP 28 – 29. 
143 Ungate Affidavit at P26.  
144 Id. at P 21. 
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Net CONE.”145  The NYISO cannot practicability “verify” beyond all shadow of a doubt the 

accuracy of every input relevant to its analyses and is not legally obligated to do so.   

 Requiring the NYISO to prove after-the-fact that all of the inputs used in forward-looking 

exemption analyses were correct would clearly go far beyond what is necessary to determine 

“reasonably anticipated” values.  Nor should the NYISO be expected to study the potential 

implications of every regulatory filing, or other statement, made by a developer in order to 

defend exemption determinations against challenges.  The NYISO must instead be permitted to 

reasonably rely on the careful work of its own staff, the diligence and judgment of its expert 

consultants, and the recommendations of its MMU.  It is difficult to see how the NYISO could 

possibly go further and perform the kinds of “verifications” that Complainants envision without 

seriously prolonging the exemption determination process.  Making that process excessively 

protracted and burdensome would only serve to discourage new entry.   

 In this case, the NYISO utilized its two expert ICAP Consultants to assist it in its 

evaluation of the Unit Net CONE for AEII and BEC, and reflected the input of the MMU.  The 

NYISO took reasonable steps to examine, or reasonably relied on its Consultants’ examination 

of, all of the inputs to those exemption analyses, including the handful of inputs referenced by 

Complainants.  This level of “verification” is all that is required under the tariff and all that is 

necessary to enable market power mitigation measures to effectively ensure that prices remain 

just and reasonable.   

I. The NYISO Accounted for Reasonably Anticipated Capacity Additions in its 
ICAP Forecasts 

                                                 
145 Services Tariff Attachment H § 23.4.5.7.2. 
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 The Complainants and NRG claim that the NYISO was wrong to exclude certain projects 

from the ICAP forecasts used in its exemption analyses.  The arguments have focused on the 

NYISO’s decision to not include the Hudson Transmission Project (“HTP”) in the ICAP 

forecasts for both AEII and BEC.146  The NRG Comments question the NYISO’s decision not to 

include other proposed capacity additions that were identified in the Gold Book.147  The Boles 

Confidential Affidavits describe in detail the methodical approach used to identify which 

proposed generator additions and proposed controllable transmission facilities to include in the 

ICAP forecasts.148  As reiterated in the Supplemental Boles Affidavit, the NYISO includes all 

proposed projects “except those that were not reasonably anticipated to be online during the 

three-year period following the entry of the project being examined.”149  Using this methodology 

the NYISO determined that it would not have been reasonable for AEII or BEC to expect that 

HTP would be online during the first three years of the project’s operation.  Supporting evidence 

and rationales are provided in the Supplemental Boles Affidavit. 

The same methodology was employed to determine that several other proposed projects 

would not be reasonably anticipated to be online during the first three years of operation.  NRG 

witness Dr. Johannes Pfeifenberger questions the NYISO’s exclusion of other proposed projects 

listed in the Gold Book.  As explained in the Supplemental Boles Affidavit, the Pfeifenberger 

Affidavit merely makes a blanket statement as to the inclusion of proposed projects; it presents 

no substantive arguments and does not even address the evidence previously provided in the 

                                                 
146 Younger Second Supplemental Affidavit at P 79, n. 48; NRG Comments at n. 7; Pfeifenberger 

Affidavit at P 33.   
147 NRG Comments at P 4; Affidavit of Dr. Johannes Pfeifenberger (“Pfeifenberger Affidavit”) at 

PP 23, 33. 
148 Boles AEII Affidavit PP 58-60; Boles BEC Affidavit PP 56-69. 
149 Supplemental Boles Affidavit at P 8. 
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Boles Confidential Affidavits.  Indeed, price impact calculations presented in the Pfeifenberger 

Affidavit were all incorrectly calculated, which should certainly call the validity of the 

underlying claims into question.150 

 Dr. Patton states that he agrees with the NYISO’s methodology and that, if anything, the 

NYISO was conservative in its selection of which proposed projects to include in the ICAP 

forecast.  In addition to supporting the exclusion of the projects cited in the Boles Affidavit, 

Dr. Patton identifies several specific projects, and other capacity, that the NYISO could have 

excluded from its forecast.151 

IV. RENEWED REQUEST FOR EXPEDITED COMMISSION ACTION 

 The NYISO again respectfully renews its request that the Commission expeditiously issue 

an order disposing of this proceeding.  There is more than sufficient evidence in the record for 

the Commission to decide whether the AEII and BEC determinations were reasonable and lawful 

without initiating additional procedures.  The core issues in this case concern matters of tariff 

interpretation, the purpose and nature of the Commission’s buyer-side mitigation policy, and 

questions of economic theory152 that do not constitute “disputed issues of material fact.”153  A 

                                                 
150 Id. at n. 13. 
151 Supplemental Patton Affidavit at PP 9-13. 
152 For example, Complainants’ and NRG’s theories that final exemption determinations could not 

be made under the Pre-Amendment Rules until the conclusion of the Class Year process, that the NYISO 
could not consider information that existed at the time that AEII made its investment decision, that the 
NYISO should “err on the side of mitigation” when implementing buyer-side mitigation measures, and 
the claim that it is somehow inappropriate to exclude sunk costs from Unit Net CONE analyses.   

153 See, e.g, Louisiana Ass’n of Independent Producers & Royalty Owners v. FERC, 958 F.2d 1101, 
1113 (1992) (finding that a trial-type evidentiary hearing was unnecessary where the instant dispute was 
over “whether additional pipeline capacity [was] needed to meet future demand, a ‘purely technical issue’ 
capable of being resolved not on the basis of a witness’s motive or memory, but rather upon an ‘analysis 
of the conflicting data and a reasoned judgment as to what the data shows’”); ANR Pipeline Co., 55 FERC 
¶ 61,481, at 62,591 (1991) (denying request for a trial-type hearing on the environmental issues that 
would be presented by siting the proposed compressor station in a rural, residential area—an issue 
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limited number of secondary issues have factual dimensions but none of them raise questions 

involving the credibility or intent of witnesses that would necessitate a hearing.154   

 To the extent that the Commission needs additional information on particular issues, it 

could initiate paper hearing proceedings and direct interested parties to file briefs addressing 

them in order to allow for expedited action.  The Commission has recently turned to paper 

hearings to address complex capacity market issues, including buyer-side market power 

mitigation issues, arising in the ISO New England, Inc. and PJM regions.  In the PJM MOPR 

proceeding, the Commission concluded that because there was “sufficient information to resolve 

the issues without the need for suspension or a hearing; we are not persuaded that the existing 

record is deficient on any of the issues presented. . . .” and thus that there was no need for 

hearings.155  The same is true in this case.  Complainants have conceded that a paper hearing 

would be the most efficient way to move forward if additional procedures are needed in this 

docket.156    

 An expedited ruling based on the paper record would be far more reasonable than the 

Complainants’ three month old request for “interim” relief.  It also likely would result in a more 

expeditious resolution of the proceeding, which is an objective the Complainants also seek.  As 

the NYISO previously noted, that request improperly presumes the very things that it is 

                                                                                                                                                             
involving technical information and not a witness’s motive, intent, or credibility); Iroquois Gas 
Transmission System, L.P., 54 FERC ¶ 61,103, at 61,346-47 (1991) (rejecting assertions that a trial-type 
hearing was needed to resolve a “purely technical issue,” which could be “resolved through the 
presentation of additional documentary evidence, including affidavits, letters, contracts and technical 
data”). 

154 See Ameren Services Co. and Northern Indiana Public Service Co. v. Midwest Independent 
Transmission System, Inc. 131 FERC ¶ 61,214 at PP 10-11 (2011) (stating that “[a] paper hearing 
procedure is appropriate where witness motive, intent, and credibility are not at issue and issues of 
material fact can be adequately addressed on the written record”). 

155 PJM MOPR Order at PP 25-26. 
156 Complainants’ Initial Answer at 31. 
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Complainants’ statutory burden to prove.157  There is no basis in the record or the law for the 

Commission to make a preliminary determination that all new entrants should be subject to Offer 

Floor mitigation and continuing that mitigation until the conclusion of a hearing. 

 Expedited action will benefit all stakeholders, including potential future entrants, by 

ending the uncertainty engendered by the Complaint and by demonstrating that disputes over 

mitigation determinations can be resolved promptly.  Such disputes may be inevitable, given the 

financial stakes for many market participants.  If the Commission brings this case to a clear and 

timely conclusion it will help to prevent investor concerns about “lengthy and complex” 

litigation over new capacity investments from discouraging new entry into the In-City capacity 

market.  

V. ANSWER OPPOSING MOTION TO LODGE 

At 4:45 PM on the last business day before the end of the fifteen day period for 

submitting this answer, Complainants served notice that they had filed the 348 page “Motion to 

Lodge.”158  The Motion attached documents culled from the “voluminous” amount of 

documentation that they obtained from NYPA pursuant to New York State’s Freedom of 

Information Law.159  The Motion to Lodge uses carefully selected excerpts from this material to 

try to lend credibility to the Complainants’ fiction that NYPA influenced the NYISO’s buyer-

side mitigation exemption determination for AEII.   

                                                 
157 August 3 Answer at 20-22. 
158 The Motion to Lodge referred to in the Answer responds to the motion filed on October 7, 2011.  

References in this section are not to previous motions to lodge filed by Complainants earlier in the 
proceeding.  

159 N.Y. PUB. OFF. LAW §§ 84-90 (McKinney 2008).  
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The NYISO once again unequivocally denies all allegations that its analyses of, actions 

regarding, and mitigation exemption determination of AEII were influenced by NYPA.  The 

NYISO also reiterates its unequivocal denial of all allegations that it was biased in favor of AEII 

or any other potential new entrant.160  The NYISO expects that the Commission will immediately  

recognize that the Motion to Lodge, including its attachments, has no probative value, and that 

Complainants’ assertions are hollow.  The NYISO respectfully requests that the Commission 

deny the motion.161  

Based on the NYISO’s preliminary review, it is readily apparent that the Motion to 

Lodge is critically flawed.  The following are some significant examples:   

• The Motion to Lodge makes repeated assertions about AEII’s and NYPA’s 
perception that AEII was likely to be subject to Offer Floor mitigation.162  Their 
perceptions, however, are irrelevant to issues before the Commission.  The 
NYISO, not AEII or NYPA, was independently responsible for conducting the 
buyer-side mitigation analysis of AEII and making the determination.  The 
NYISO carried out its obligation with input from the MMU.  AEII and NYPA did 
not participate in that process directly or indirectly and were not privy to the 
MMU’s independent recommendations to the NYISO regarding the proper 
treatment of sunk costs and other matters.  In short, NYPA’s and AEII’s views 
concerning the potential outcome of the buyer-side mitigation analysis has 
absolutely no probative value in this proceeding.  

• The Motion to Lodge suggests that the NYISO deceived its stakeholders by 
adhering to its tariff and moving ahead with exemption determinations under the 
Pre-Amendment Rules.  Complainants’ accusations are erroneous and 
disingenuous.  Complainants distorted the content of the NYISO’s presentation to 
the stakeholder Management Committee.163  The presentation materials are clear 

                                                 
160 See August 3 Answer at 11.   
161 The NYISO is submitting this answer well within the fifteen day period normally allowed for 

answers to motions, including motions to lodge.  The NYISO reserves the right to supplement its answer 
to the Motion to Lodge if the Commission has not denied it prior to the deadline for answers.  However, 
there is no reason to delay the issuance of an order dismissing the Complaint simply to await answers to 
the Motion to Lodge. 

162 Motion to Lodge at 12-13. 
163 Those presentation materials, were wholly consistent with the NYISO’s earlier presentations to 

the Business Issues Committee and the ICAP Working Group.163 
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that the clause “provided an appeal has not been taken” referred to an appeal of a 
Management Committee vote approving the proposed tariff revisions.  Those 
materials are wholly consistent with the entire statement in the Management 
Committee Meeting, rather than the misleading snippet in the Motion to Lodge.164  
Moreover, pursuant to the ISO Agreement and Management Committee By-Laws, 
appeals to the Board can only be taken from Management Committee decisions or 
actions. 165  It is clear from the Management Committee motions that the only 
items from which an appeal could be taken would be the Management 
Committee’s action on the motions regarding the proposed tariff revisions.166  It is 
thus absurd for the Motion to Lodge to imply that the NYISO was bound to seek a 
waiver because “the waiver issue” was not appealed.167  The notion that 
stakeholders would have inferred that the NYISO had suspended the 
implementation of its buyer-side mitigation rules is also implausible.  
Complainants, who are represented by experienced FERC counsel, are well aware 
that the NYISO cannot suspend its tariff requirements without a Commission 
order.  There was no such order.  Any suggestion that stakeholders were misled or 
that they “fairly inferred”168 that determinations under the Pre-Amendment Rules 
had been suspended is utterly without merit and has no basis in law or fact. 

• The Motion to Lodge makes much of a snippet of language in an internal NYPA 
email that expresses the writer’s view that NYISO was “anxious to say the 
least.”169  From this excerpt they concoct a theory that implies the NYISO 
attempted to circumvent obligations under rules that had not yet become effective.  
Complainants’ notion that NYISO was compelled to complete the AEII 
exemption determination before October 28, 2010 is contradicted by the record in 
the In-City Buyer-Side Mitigation Measures proceeding (Docket No. ER10-3043-

                                                 
164 See Motion to Lodge at 10, n. 37.  Complainants deceptively omit the introductory clause of the 

sentence.  The minutes state: “If this is approved at today’s MC meeting, they will file a request for 
waiver of the current exemption determination provisions promptly after the period for appeal of the MC 
approval of tariff revisions has expired, provided an appeal has not been filed.” (emphasis added).  The 
only item for approval that day were the proposed tariff revisions.  See NYISO Management Committee 
Meeting Minutes (August 25, 2010), available at 
<http://www.nyiso.com/public/webdocs/committees/mc/meeting_materials/2010-08-
25/MC_minutes_08252010_FINAL.pdf>. 

165 See ISO Agreement, Sections 7.02, 7.03 available at 
<http://www.nyiso.com/public/webdocs/documents/regulatory/agreements/nyiso_agreement/iso_agreeme
nt.pdf>; By-Laws of the Management Committee, Section 13.01, available at 
<http://www.nyiso.com/public/webdocs/committees/general_information/mc_by_laws.pdf>. 

166 See Management Committee Final Motions, Motions #5, #5a, and #5b, available at 
<http://www.nyiso.com/public/webdocs/committees/mc/meeting_materials/2010-08-
25/082510_final_Motions.pdf>. 

167 Motion to Lodge at n. 37. 
168 Id. 
169 Motion to Lodge at 10. 
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000.)  The NYISO’s September 27, 2010 tariff filing introducing the In-City 
Buyer-Side Mitigation Measures initially proposed an October 28 effective date.  
That date was chosen because it allowed enough time for the NYISO to perform 
its obligations under the new rules.  Based on a change in the stakeholder 
Operating Committee’s schedule for considering proposed Class Year project cost 
allocations, on October 1 the NYISO informed the Commission that it no longer 
needed an October 28 effective date.170  Also on October 1, the Commission set 
an October 22 deadline for filing comments and protests.171  The NYISO 
therefore had no reason to expect that the In-City Buyer-Side Mitigation 
Measures would become effective as early as October 28 at the time that it was 
finalizing its analysis of AEII. 

• The Motion to Lodge grossly distorts the nature of the NYISO’s communications 
with NYPA.  Complainants imply that it was inappropriate or preferential for the 
NYISO to discuss the application of the Pre-Amendment Rules to AEII before the 
project was eligible to obtain an exemption.  As with most mitigation 
examinations and determinations, whether they involve an offer cap or going 
forward costs for pivotal suppliers, or buyer-side mitigation analysis as in this 
case, the NYISO generally has on-going communications with the affected 
participants.  These communications permit the NYISO to gather all relevant 
information prior to making an independent determination on whether, and if so, 
how to apply mitigation.  Indeed, Complainants filed a complaint in Docket No. 
EL11-42-000 which argued that the NYISO was not being responsive enough to 
Astoria Generating Company’s concerning the application of the In-City Buyer-
Side Mitigation Measures to their own projects, which were substantially similar 
to NYPA’s.  It is not reasonable to infer that those communications had some 
nefarious intent.  The NYISO’s communications with participants that may be 
subjected to either supplier-side or buyer-side mitigation are entirely appropriate 
and necessary.  The Commission should reject the negative inferences 
Complainants’ attempt to cast around the NYISO’s communications with the 
affected participants in this proceeding. 

• The Motion to Lodge is equally disingenuous when it depicts NYPA’s suggestion 
that it might contact NYISO senior management to discuss concerns with NYISO 
staff inaction as somehow applying improper pressure on the NYISO.172  
Complainants frequently reach out to NYISO senior management themselves 
when they have issues under the supplier-side or buyer-side mitigation rules.   

                                                 
170 See Answer to Motion for Extension of Time and Motion to Amend Request for Expedited Action 

of the New York Independent System Operator, Inc., Docket No. ER10-3043-000 (October 1, 2010). 
171 See Notice of Extension of Time, Docket No. ER10-3043-000 (October 1, 2010).  
172 Motion to Lodge at 10. 
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• The Motion to Lodge suggests that the NYISO would not be as responsive to 
requests from suppliers as it would be to requests from NYPA.173  Complainants’ 
premise is simply false.  To cite only one example, the NYISO has spent an 
extraordinary amount of time working directly with one of the Complainants in 
connection with its request regarding offer caps and potential penalty issues.  Yet 
those efforts to fully and fairly consider that Complainant’s requests for relief go 
unmentioned in the Motion to Lodge.  Complainants’ accusations of bias by the 
NYISO have no factual basis and should be summarily rejected by the 
Commission. 

The points outlined above demonstrate that the Commission should deny the Motion to 

Lodge because it will not assist the Commission’s decision-making process, because the 

information it provides is irrelevant, 174 and because it makes arguments that are not based on 

newly uncovered information175 but simply rehash points made in Complainants’ Answer.176  

                                                 
173 Motion to Lodge at 12-13. 
174 See, e.g. Louisiana Public Service Commission, 117 FERC ¶ 61,203 at P 10 (2006) (denying a 

motion to lodge testimony filed in a proceeding before the Arkansas Public Service Commission because 
“it is irrelevant what ... witness may have stated in a separate proceeding”); ISO New England Inc., 
123 FERC ¶ 61,290 at P 12 (2008) (denying a motion to lodge because it “does not provide information 
that has assisted us in our decision-making process”). 

175 See, e.g., Pittsfield Generating Co., LP, 115 FERC ¶ 61,059 at P 23 (2006) (denying motion to 
lodge because it “serves as an untimely supplement to … answers and protests in [the] proceeding, and 
offers no new evidence that the Commission should consider in its review”); Southern Company Servs, 
Inc., 95 FERC ¶ 61,307 at 62,049, (2001) (denying motion to lodge because it provided no new 
information that could assist the Commission in resolving the instant case). 

176 For example, the Motion to Lodge simply repeats Complainants’ earlier claims that the Pre-
Amendment Rules did not allow exemption determinations to be finalized before the close of the Class 
Year process and that AEII supposedly would not have made an investment decision before having 
confirmed its final financing terms.  Moreover, the “new” information included in the Motion to Lodge 
does nothing to support these restated arguments. 
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VI. CONCLUSION 

 For the reasons set forth above, and in the attached supporting affidavits, the NYISO 

respectfully requests that the Commission dismiss the Complaint, and all subsequent pleadings 

challenging the NYISO’s exemption determinations for AEII and BEC in their entirety.  

      Respectfully submitted, 

      /s/  Gloria Kavanah   

      Counsel to the 
      New York Independent System Operator, Inc. 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have this day caused the foregoing document to be served on the 

official service list compiled by the Secretary in this proceeding.   

 Dated at Washington, DC, this 11th day of October, 2011. 

 
      /s/ Vanessa A. Colón   
      Vanessa A. Colón 
      Hunton & Williams LLP 
      2200 Pennsylvania Avenue, NW 
      Washington, DC 20037 
      (202) 955-1500 
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REDLINE VERSION - EXHIBIT CDU Supp. -2 

Capital Costs – NERA/S&L Demand Curve Report (2 Units) vs. BEC (8 Units)  
  

Case / Source 
Bayonne Energy 

Center 
RR Trent 60 WLE 

(2 units)
RR Trent 60 WLE 

(2 units)
RR Trent 60

WLE (8 units)
Commercial Operation Date / Price Level 2010 $ 2012 $ 2012 $ 
EPC Cost Components 

Equipment 
     Equipment 68,113,000 71,422,000 
     Spare Parts 1,061,000 1,113,000 
Subtotal - Equipment and Spare Parts 1,061,000 72,535,000 

Construction 
     Construction Labor & Materials 45,924,000 48,155,000 
     Electrical Connection & Substation 4,885,000 5,122,000 
     Electrical Interconnect & Upgrades 4,800,000 5,033,000 
     Gas Interconnect & Reinforcement 4,098,000 4,297,000 
     Site Prep 2,994,000 3,139,000 
     Engineering & Design 6,419,000 6,731,000 
     Construction Mgmt. / Field Engr. 1,605,000 1,683,000 
Subtotal - Construction 70,725,000 74,160,000 

Startup & Testing 
     Startup & Training 1,070,000 1,122,000 
     Testing 0 0 
Subtotal - Startup & Testing 1,070,000 1,122,000 

Contingency 13,001,000 13,633,000 

Subtotal - EPC Costs 
84 7587,000       160,328450,000  

NERA/S&L Demand Curve Report
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Case / Source 
Bayonne Energy 

Center
RR Trent 60 WLE 

(2 units)
RR Trent 60 WLE 

(2 units)
RR Trent 60

WLE (8 units)
Commercial Operation Date / Price Level 2010 $ 2012 $ 2012 $

Non-EPC Cost Components 
Owner's Costs 

     Permitting    84859,000  1,60315,000  
     Legal        1,696717,000   3,20729,000  
     Owner's Project Mgmt. & Misc. Engr.    1,696717,000   3,20729,000  
     Social Justice       7673,000     1,4453,000  
     Owner's Development Costs      2,54476,000       4,81044,000  
     Financing Fees    1,696717,000    3,20729,000  
     Financial Advisory   2125,000        4014,000  
     Environmental Studies       2125,000    4014,000  
     Market Studies       2125,000    4014,000  
     Interconnection Studies       2125,000    4014,000  
     Emission Reduction Credits 270,000 283,000 

Subtotal - Owner's Costs 10,361489,000 19,36498,000  
Financing (incl. AFUDC, IDC) 
     EPC Portion   4,248301,000  8,03289,000  
     Non-EPC Portion    51925,000       9707,000  
Working Capital and Inventories   1,696717,000  3,20729,000  
Subtotal - Non-EPC Costs 16,82417,032,000      31,5793,000  
Submarine Cable Installation 68,305,000 71,623,000 
Total Capital Investment 169,916171,194,000   263,524,866,000  

NERA/S&L Demand Curve Report










	UngateAttachIVRedactedAffidavit.pdf
	Public 10-11 ATTACHMENT COVER SHEETS.pdf
	UngateRedactedAffidavit.pdf




