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ANSWER OF THE NEW YORK INDEPENDENT SYSTEM OPERATOR, INC.
Pursuant to Rule 213 of the Commission’s Rules of Practice and Procedure! and the

Commission’s June 30, 2011, Notice of Extension of Time the New York Independent System
Operator, Inc. (“NYISO”) respectfully submits this answer to the June 3, 2011 Complaint
Requesting Fast Track Processing (“Initial Complaint) and the June 16 Amendment to
Complaint and Request for Shortened Comment Period (“Amended Complaint”) (collectively,
the “Complaint”) in this proceeding. As the NYISO explains in the sections that follow, the
Complaint must be denied because the Complainants? have not met their burden of proof.
Complainants rely on little more than speculation and mischaracterization to support their

claims. They have not shown that they have suffered, or will suffer, any harm. The entire

118 C.F.R. § 385.213 (2011).

2 The Complainants are Astoria Generating Company, L.P., the NRG Companies, and TC
Ravenswood, LLC. These entities have participated in recent NYISO proceedings involving capacity
market mitigation and ICAP Demand Curve issues as the “New York City Suppliers.”



Complaint makes only a single point that touches on a legitimate market design question, and even
that relates to a new issue that is not yet ripe for consideration by the Commission. The Complaint
includes many more arguments that are no longer ripe for consideration because they constitute
impermissible collateral attacks on settled precedent.

The NYISO has complied, and will continue to comply in the future, with all applicable
tariff requirements and Commission policies. Indeed, it is the Complainants that are seeking to
force the NYISO to take actions that would violate both its tariff and Commission precedent.
Similarly, although the Complainants wrongly accuse the NYISO of “cherry-picking” rules and
inputs from pending compliance filings to use in its mitigation determinations, it is actually
Complainants that selectively seek to implement tariff provisions that have not yet been
accepted, or that have been rejected, by the Commission.

There is no basis for adopting any of the tariff revisions that Complainants would impose
on the NYISO and all other stakeholders in contravention of the shared governance process for
submitting tariff revisions under Section 205 of the Federal Power Act (“FPA”). Complainants
have not shown that the NYISO’s existing tariff revisions are unjust or unreasonable, or that their
proposed vague changes would be just and reasonable as required under FPA Section 206.

There is also no justification for holding the NYISO’s Class Year® Facilities Study
process in indefinite abeyance. Such a “remedy” would harm both project developers and the

markets without serving any legitimate purpose. As the NYISO has explained in its preliminary

3 Capitalized terms that are not otherwise defined herein shall have the meaning specified in the
NYISO’s Market Administration and Control Area Services Tariff (“Services Tariff”’) and if not defined
therein, they shall have the meaning specified in the NYISO’s Open Access Transmission Tariff
(“OATT”).



answers in this proceeding,* and reiterates below, Complainants’ repeated suggestions that such
an extraordinary Commission action is necessary to prevent irreparable harm to themselves or
the market are wrong. Complainants also have not justified the equally extraordinary step of
shifting market power mitigation responsibilities from the NYISO to the independent market
monitoring unit (“MMU”) in contravention of the NYISO tariff and Commission precedent.

Finally, the Complainants must not be permitted to usurp the roles of the NYISO and the
MMU in detecting and mitigating market power in the New York City (“In-City”’) capacity
market. Allowing them to do so would create a real risk that economic new investments would
be discouraged.

I. EXECUTIVE SUMMARY

The Complaint must be denied because Complainants have not met their burden of proof
under FPA Sections 206 and 306 or Commission Rule 206. Instead of presenting clear evidence of
NYISO tariff violations that have resulted, or will result, in actual harm to them,

Complainants rely on incorrect and speculative assertions and assumptions, as well as
mischaracterizations of the Services Tariff and the NYISO’s own statements. Many of their
arguments must also fail because they are collateral attacks on earlier Commission orders.> The
critical flaws underlying Complainants’ various claims are summarized below and then refuted in

detail in subsequent sections of this Answer.

4

See Preliminary Answer of the New York Independent System Operator, Inc. (June 6, 2011) at
2-3, Answer to the Amendment to Complaint and Request for Shortened Comment Period (June 17, 2011)
at 2-3, Docket No. EL11-42-000.

5 See Section I11.B below.

¢ In addition, Attachment 1 to this Answer addresses the formal requirements of Commission
Rule 213(c)(2) in order to ensure the NYISO’s compliance with them.



Complainants claim that the NYISO’s implementation of the “In-City Buyer Side
Mitigation Measures’ is not governed by objective tariff criteria and lacks sufficient
transparency. The truth is that Attachment H to the Services Tariff includes detailed rules
governing each facet of the NYISO’s administration of the In-City Buyer Side Mitigation
Measures.® The NYISO has provided market participants with more information regarding its
implementation of those rules than Attachment H and Commission policy require. At the same
time, it has appropriately limited access to information that, if shared publicly, would violate
tariff and Commission policy requirements that protect confidential information.® The NYISO
affords similar protection for confidential information when it administers its supplier-side
capacity mitigation measures. Complainants have never objected to that treatment and have
provided no basis for weakening the protection of their competitors’ confidential information.

The NYISO has not cut-off further communication with market participants regarding its
administration of the In-City Buyer Side Mitigation Measures. To the contrary, the NYISO has
told stakeholders that it intends to continue the discussion on a number of issues, including two
that receive considerable attention in the Complaint. The NYISO told stakeholders, prior to the
Complainants’ filing, that it was evaluating the question of whether Offer Floors, once
determined, should escalate, and would follow up on that question with stakeholders.!® The

Complaint obfuscates this issue unnecessarily by incorrectly asserting that the NYISO does not

7 The NYISO uses “In-City Buyer Side Mitigation Measures” to refer to the currently-effective
buyer-side capacity market mitigation provisions in Attachment H to its Services Tariff, including those that
were accepted by the Commission in its series of orders in Docket ER10-3043.

8 See Sections II1.C.1.a.1 and iii below.
9 See Sections III.C.1.a.11 and iii below.

10 See Sections I1.D and III.C.5.b below.



account for inflation when calculating the Offer Floor. In fact, the NYISO does.!" In any event,
the NYISO’s view is that providing for the escalation of Offer Floors after they are determined,
could improve the In-City Buyer Side Mitigation Measures. The Services Tariff, however,
currently does not authorize escalation of an established Offer Floor, specify the escalation rate,
or provide any other guidance as to how escalation should be performed. The NYISO believes
that the necessary design elements should and can be developed through a process that considers
stakeholder input.'?

Similarly, the NYISO told stakeholders, prior to the Complainants’ filing, that it intends
to provide a numerical example to demonstrate how the buyer-side Offer Floor is calculated.
The NYISO disagrees with certain aspects of the “benchmarking analysis” that Complainants
assert the NYISO must be compelled to undertake, including their notion that it must be done
before the In-City Buyer Side Mitigation Measures are implemented. Nevertheless, the NYISO
is striving to provide stakeholders with a useful illustration in response to Complainants’ May
2011 request for an analysis. The NYISO intends to do so as soon as reasonably practicable
given the limitations on its resources.!?

Complainants assert that greater transparency is needed so that they may review the
NYISO’s implementation of the In-City Buyer Side Mitigation Measures in order to ensure that
the NYISO has complied with its tariff. The role that Complainants envision for themselves is
neither necessary nor appropriate. It is unnecessary because Potomac Economics, Ltd., the
independent MMU for the NYISO, already works closely with the NYISO and assists it in its

implementation of the In-City Buyer Side Mitigation Measures, to the extent permitted by

1T See Section I11.C.2 below.
12 See Section I11.C.5.b below.

13 See Section II.D below.



Commission Order No. 719 and the Services Tariff. If the NYISO were to fail to follow its tariff,
the MMU is responsible for referring the matter to the Commission.'* The MMU has authorized
the NYISO to state that it has not, to date, identified any tariff compliance concerns with respect
to the NYISO's implementation of the In-City Buyer Side Mitigation Measures. Complainants are
therefore in effect arguing that the Commission must allow them to second guess both the
NYISO’s and the MMU’s determinations.

Complainants’ proposal to appoint themselves as de facto market monitors is also
inappropriate because they lack the independence to be entrusted with market monitoring and
market power mitigation responsibilities. As owners of substantial In-City generating resources,
Complainants have a clear economic incentive to try to discourage new entry that might compete
with them, regardless of whether that entry would be economic. Providing greater
“transparency” in order to enable Complainants to play a larger role in the market monitoring
function, would thus likely discourage new entry, not encourage it as they claim.!’

Complainants also accuse the NYISO of “cherry-picking” the rules and inputs used under the
In-City Buyer Side Mitigation Measures. Their assertion is exactly backwards. The NYISO is
following the Services Tariff’s requirements. Where Commission-accepted tariff language directs
the NYISO to use “currently effective” values, that is what the NYISO does. '¢
Conversely, where Commission-accepted language requires the use of “reasonably anticipated”

values, the NYISO will use them.!” It is Complainants that would have the NYISO ignore its

14 See Section II.C and below
15 See Section I11.C.4.a below
16 See Section 111.C.4.a below
17 See Section I11.C.4.b below



tariff and use not yet accepted ICAP Demand Curve values that would favor their own financial
interests.

Complainants fail to demonstrate that the market, or they themselves, would actually be
harmed even if the NYISO were to make the implementation errors that they allege (which the
NYISO does not concede.) Even if one were to accept all of the Complaints’ claims, the
combined impacts of the NYISO’s supposed “errors” would not harm either Complainant that
has disclosed that it has a project that is currently being examined under the In-City Buyer Side
Mitigation Measures.

Complainants have failed to show that the NYISO’s practices are in any way inconsistent
with the Services Tariff or Commission policy. They have presented no evidence demonstrating that
the tariff is not just and reasonable. They have only offered general concepts for alternative tariff
provisions, and they have not even demonstrated that those concepts are just and
reasonable. They have therefore not met the “dual burden” of proof to justify tariff revisions
under Section 206 of the FPA. The mere fact that a NYISO determination results in lower
revenues for Complainants, or in new capacity resources clearing the market before those owned by
Complainants, does not mean that the determination is an “error,” a tariff violation, or a
justification for revising the Services Tariff.

Complainants also have not presented any evidence that would justify granting the other
forms of extraordinary relief that they seek. For example, they have not demonstrated that there
is any need to hold the NYISO’s Class Year Facilities Study process in abeyance.!®* They have
not even acknowledged the harm that this “remedy” would cause. Similarly, they have fallen far

short of justifying the extraordinary measures of: (i) transferring the responsibility for mitigation

18 See Section I11.E below.



functions that the NYISO is responsible for performing under its tariff to the MMU;!? or (ii)
overriding the MMU’s discretion to determine what issues warrant its attention and how it
should use its resources. Their requests also would violate the existing Services Tariff.

In short, Complainants have not met their burden of proof and have failed to show that
the NYISO: (i) is calculating Unit Net CONE in a manner that is inconsistent with the Services
Tariff or Commission precedent;? (ii) is impermissibly making mitigation determinations using
“outdated” ICAP Demand Curve and Mitigation Net CONE (or Net CONE) data;?! (iii) “does
not plan to adjust Offer Floors;”?? (iv) has erred to the extent that it has not followed PJM’s
example of using the exact same assumptions for I[CAP Demand Curve and mitigation
purposes;> or (v) would fail to review contracts that are necessary for it to make reasonable
Unit Net CONE determinations.?*

Accordingly, there is no basis for the Commission to: (i) require the NYISO to “correct”
supposed “flaws” in its implementation of the In-City Buyer Side Mitigation Measures or to
“clarify” the tariff in order to make such “corrections;”? (ii) direct the NYISO to file tariff
revisions “clarifying” how the mitigation and Offer Floor determinations are made in order to
establish more objective tariff criteria or greater transparency;?¢ (iii) order the NYISO to file a

“benchmarking analysis;”?” (iv) compel the MMU to file a report regarding the NYISO’s

19 See Section II1.G below.

20 See Section I11.C.2 below.

21 See Section II1.C.4 below.

22 See Section II1.C.2 below.

2 See Section II1.C.3 below.

24 See Section I11.C.6 below

25 See Sections I11.B,C and D below.

26 See Section II1.C.1 below.

27 See Sections 11.D and I11.C.1.b below.



implementation of the In-City Buyer Side Mitigation Measures;?® or (v) “consider” whether the
MMU should implement the In-City Buyer Side Mitigation Measures in the future.?® Instead, the
Commission should deny the Complaint in its entirety.
IL BACKGROUND

A. Overview of the In-City Buyer Side Mitigation Measures

The In-City capacity markets are organized around a series of NYISO-administered
ICAP auctions. Because the In-City capacity market has traditionally been highly concentrated, it
has been subject to market power mitigation measures since the NYISO’s inception in 1999.3° The
current capacity mitigation regime was developed through multiple rounds of proceedings before the
Commission®!' beginning in 2007, and went into effect in 2008. The mitigation
measures include an ICAP Spot Market Auction offer cap and a must-offer provision to mitigate
withholding by Pivotal Suppliers of ICAP. The In-City ICAP mitigation measures also include a set
of buyer-side mitigation measures which are designed to guard against the exercise of buyerside

market power in the In-City ICAP markets.*

28 See Section II1.G below.

2 See Section II1.G below.

30

See Consol. Edison Co. of New York, Inc., 84 FERC 4 61,287 (1998) (accepting a $105/kW-
year offer and revenue cap on ICAP sales by New York City generators divested by Consolidated Edison
Company of New York, Inc.)

31
The existing mitigation structure was most recently addressed by the Commission in its May
2010 Order, New York Independent System Operator, Inc., 131 FERC 9 61,170 (2010), and in its

subsequent orders addressing the NYISO’s proposed enhancements to the In-City Buyer Side Mitigation
Measures, New York Independent System Operator, Inc., 133 FERC 9 61,178 (2010) (November 2010
Order); New York Independent System Operator, Inc., 134 FERC 9§ 61,083 (2011); New York
Independent System Operator, Inc., Letter Order, Docket No. ER10-3043-003 (March 17, 2011).

32 Jd atP2.



Unless exempt from the buyer-side mitigation measures, ICAP Suppliers (other than
Special Case Resources (“SCRs”))* that enter the In-City Capacity market are required to offer
UCAP into the ICAP Spot Market Auctions and must do so at a price no lower than the Offer
Floor. An ICAP’s Supplier’s Offer Floor is set at the lower of Unit Net CONE or 75% of
Mitigation Net CONE.3* To prevent circumvention of the Offer Floor, capacity that is subject to
an Offer Floor can only be offered into the ICAP Spot Market Auction;* it cannot be certified
towards bilateral capacity transactions or sales in a Capability Period or Monthly Auction. The
Offer Floor is thus a deterrent to uneconomic entry because an Installed Capacity Supplier that is
subject to it would only receive capacity revenue in months when its Offer Floor was below the
ICAP Spot Market Auction Market-Clearing Price. A new Installed Capacity market entrant is
exempt from the Offer Floor if it passes the NYISO’s mitigation exemption tests set forth in
Services Tariff Attachment H.

B. Recent Enhancements to the In-City Buyer Side Mitigation Measures

33
The Complaint, with the sole exception of the Affidavit of William Hieroné/mus (“Hieronymus
Affidavit”) does not raise issues regarding mitigation measures applicable to Special Case Resources

(”SCRs”) or the NYISO’s implementation thereof. Nor does it appear to propose to modify existing, or
propose new, provisions applicable to SCRs. Accordingly, references herein to Installed Capacity
Suppliers, the mitigation of capacity suppliers, and similar terms do not refer to SCRs. However, should
Complainants argue, or the Commission consider Complainants’ statement regarding SCRs, through Mr.
Hieronymus, to be at issue in this proceeding, the NYISO denies any such claim and wiould respectfully
seek to supplement this Answer. See Hieronymus Affidavit at 13 (referring to “the substantial amount of
demand-side capacity and capacity bids from renewable resources that may be subsidized or compelled to
be built for public policy reasons.”)

3 The NYISO proposed to add “Mitigation Net CONE” to the definition section of Attachment H in
its compliance with the Commission’s May 20, 2010 order, New York Independent System Operator, Inc., 131
FERC 4 61,170 (2010) (“May 2010 Order”). See New York Independent System Operator,
Inc., Compliance Filing, Docket No. ER10-2210-000, et al (August 12, 2010) (“August 2010 Compliance
Filing”). The August 2010 Compliance Filing is currently pending before the Commission; however, the
Commission has already accepted the use of the term “Mitigation Net CONE” in Attachment H. See
Services Tariff Attachment H Section 23.4.5.7.3.2.

35 See Attachment H, Section 23.4.5.7.1. The Services Tariff provides that an Installed Capacity
Supplier subject to an Offer Floor shall cease to be subject to it for that portion of its UCAP that has cleared
for any twelve, not-necessarily consecutive, months (the “Duration Rule”). See Services Tariff Attachment
H Section 23.4.5.7.

10



Prompted by its experience implementing the In-City buyer-side mitigation measures,
and by stakeholder comments, the NYISO began exploring possible improvements to the
measures in 2009. The effort became more focused after the MMU issued its 2009 State of the
Market Report’® in April 2010. That report concluded that the In-City supply-side mitigation
measures appeared to be working well but that it was too early to evaluate whether the buyer-
side Offer Floor had been effective. The MMU noted that it had reviewed the “detailed
thresholds and testing procedures used to implement the offer floor” and recommended that the
NYISO review “the thresholds and procedures used to implement the offer floor, and identify
those that may: cause uneconomic entry to be exempted from the floor; or erect an inefficient
barrier to economic entry.”3’

Subsequently, in May 2010, the NYISO proposed a number of improvements to the In-
City buyer-side mitigation measures for stakeholders to consider.’® Over the course of several
months, and six stakeholder meetings, the NYISO’s preliminary suggestions evolved into
proposed tariff enhancements that were approved in its stakeholder process and filed under

Section 205 of the FPA on September 27, 2010.3° Notwithstanding Complainants’ suggestions

3% See Potomac Economics, LLC, April 2010. 2009 State of the Market Report. Available at:
http://www.nyiso.com/public/webdocs/documents/market_advisor reports/2009/2009 NYISO SOM Fina
[ 4-30-2010.pdf.

37 Id. at 180.

3% By contrast, the NYISO did not propose any changes to its supplier-side capacity mitigation
rules, in part because the MMU did not recommend any such changes.

39
See Proposed Enhancements to In-City Buyer-Side Capacity Mitigation Measures, Request for
Expedited Commission Action, and Contingent Request for Waiver of Prior Notice Requirement, Docket

No. ER10-3043-000 (September 27, 2010) (“September Filing”) The September Filing was clear that
“any exemption or Offer Floor determinations” under the version of Attachment H effective prior to the
effectiveness of the revisions that it proposed “would not be altered or affected by the amendments
proposed in this filing.” See September Filing at 14. See also, Request for Leave to Answer and Answer
of the New York Independent System Operator, Inc., filed November 1, 2010 (“November Answer”) at 14,
n. 39, Docket No. ER10-3043-000.

11
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to the contrary,* the enhancements were carefully designed to “increase transparency to all
Market Participants, provide potential new entrants with greater certainty at the time that they
must make critical investment decisions, and prevent new entrants from facing either under- or
over-mitigation while protecting the market from the consequences of both.”*! With the single
exception of the proposed duration for which a mitigated Installed Capacity Supplier would be
subject to the Offer Floor, the MMU supported the NYISO’s entire package of proposed
enhancements finding that they “improved clarity to how the various tests will be applied and how
the mitigation will be implemented.”*

On November 26, 2010, the Commission issued an order that generally accepted the
NYISO’s proposed tariff enhancements, subject to conditions.** Contrary to Complainants’
mischaracterizations, the November 2010 Order was not a rebuke to what they depict as a
NYISO attempt to “significantly cut short the duration of the Offer Floor” in order to “water
down” the In-City buyer-side mitigation measures.* In reality, the Commission rejected one

component of the NYISO’s proposed enhancements to the Offer Floor duration rule® (the

40
See Initial Complaint at 22-23.; Younger Affidavit at 9-12, 30-31.
4

1
See September Filing at 1.
9

See Motion to Intervene and Comments of the New York ISO’s Market Monitoring Unit filed
October 22, 2010, Docket No. EL10-3043-000, at 2. Complainants are therefore at best disingenuous

when they state that the September 27 Filing was made “over the objections of .the MMU........... ” See
Initial Complaint at 15.

e
See November 2010 Order at PP 49-52, 71-74. The aspects of the glrolll)osed tariff
enhancements that the November 2010 Order required the NYISO to revise or further justify are not the

subject of the Complaint: e.g., the rules governing the duration of mitigation and the application of the
previously effective “reasonably anticipated entry date rule” when examining a project in a Class Year
prior to 2009 for which a mitigation determination had not yet been issued.

4 Initial Complaint at 15. Indeed, the NYISO proposed, over the objections of load interests, to
maintain a then-existing tariff rule establishing a three year minimum Offer Floor duration. That
proposal, which is hardly consistent with Complainants’ misleading depiction of the NYISO’s purpose, was
rejected by the November 2010 Order. See November 2010 Order at P 51.

4 See Services Tariff Attachment H Section 23.4.5.7.
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“Duration Rule”) because it concluded that an alternative to the NYISO-proposed rule would, with
one modification, be superior.*® Complainants’ objections to other NYISO-proposed
enhancements were generally rejected and the NYISO’s objective of fostering greater
transparency, certainty, and consistency with other rules was satisfied. Complainants submitted a
request for rehearing of the November 2010 Order, which is still pending, but which raised
only relatively narrow issues.*’

When it made the September Filing, the NYISO indicated that action on identified
additional potential enhancements to the In-City Buyer Side Mitigation Measures was being
deferred to allow more time for further stakeholder consideration, in some cases as a result of

stakeholder votes*® expressly asking the NYISO to do so, and in others, as a result of NYISO

46
See November 30 Order at P 48 (“Under the current rules, mitigation will be lifted after the
later of when the capacity surplus (included that created by the new entry) 1s expected to be absorbed

(based on historical load growth) or three years. NYISO proposes to maintain this approach in its first
methodology option in its proposed Services Tariff section 23.4.5.7(a), but proposes to use forecasted
instead of historical load growth in the determination .......... We find that, although the capacity absorption
concept that we previously accepted conceptually is a reasonable one for determining when new resources
are likely to become economic, actually observing that the new capacity is accepted in the market at a
price approximating its cost of entry, as reflected in NYISO’s second duration methodology in proposed
section 23.4.5.7(c) discussed below, is not subject to the ambiguities and complexities inherent in a
method that relies on forecasts of load growth and other factors to estimate when the absorption of surplus
gzslpicgit%/(h)el’s )occurred. Therefore, we reject the first offer floor duration methodology in proposed section
4.5.7(a).”

47
See Request for Clarification or in the Alternative Rehearing of the New York City Suppliers,
Docket No. ER10- 3043 002 (December 22, 2010) (seeking clarification or rehearing with respect to the

timing of exemption testing.)

48
The NYISO’s stakeholder Business Issues Committee voted to hold additional discussions

regarding the appropriate treatment of facilities that are “repowered” or that uprate their Capacity. See

<http://www.nyiso.com/public/webdocs/committees/bic/meeting_materials/2010-05-

04/Final Motions revised.pdf> (Motions 4 and 4A). The stakeholder Management Committee likewise
voted for additional discussions regarding the timing and manner of Offer Floor determinations for a
facility initially found to be only partially deliverable (and therefore initially permitted to sell only the
deliverable portion of its Capacity) that subsequently seeks permission to sell additional capacity. See
<http.//www.nyiso.com/public/webdocs/committees/mc/meeting materials/2010-08-

25/082510 final Motions.pdf> (Motion 5).
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Board of Directors’ decision.®*  As with any other tariff revision proposal, the NYISO will
present it first to stakeholders for their review and vetting at ICAP Working Group meetings, and if
there is support for a proposal, present it for a vote in the NYISO’s stakeholder process.
C. The NYISO’s Administration of the In-City Buyer-Side Mitigation Measures
The NYISO diligently fulfills its market monitoring and mitigation responsibilities,
including those regarding the In-City Buyer-Side Mitigation Measures. The NYISO recognizes
the necessity of both supply-side and buyer side mitigation rules and is not an “enthusiastic
proponent™? of one relative to the other. There is no evidence or precedent suggesting that the
NYISO is more diligent-, or aggressive in its implementation of supplier-side measures. As
noted above, the NYISO proposed enhancements to the buyer-side measures, but not its supplier-
side capacity mitigation rules, because there was a clear basis for improving the former but not
the latter. Further, when the Commission asked the NYISO to evaluate the narrowing of the
supplier-side capacity mitigation exemption, the NYISO conducted an analysis and concluded
that it should not be narrowed.’! The NYISO has pursued, and will continue to pursue, the
design of well-balanced rules. It has implemented, and will continue to implement, the rules
impartially.
The NYISO strives to implement all of its mitigation measures with as much
transparency as reasonably practicable, consistent with its obligation to preserve the
confidentiality of a supplier’s commercially sensitive information, the limits on its resources, and

the dictates of administrative efficiency. Balancing the need for transparency against these other

4 The Board of Directors instructed the NYISO to explore several further possible enhancements to
the In-City Buyer-Side Mitigation Measures with stakeholders. See Section IV, below.

30 See Initial Complaint at 2

5t See August 2010 Compliance Filing at 15-16.
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factors is not the simple task that Complainants would have the Commission believe it is. The
importance of both promoting transparency and protecting the confidentiality of commercially
sensitive information is well established.>?

The NYISO tariffs likewise include a number of provisions that require it to preserve
confidentiality, regardless of whether the “owner” of the information is a proposed new entrant
or an incumbent generator.>*> The NYISO’s protection and treatment of confidential information
is evidenced by: (i) its practices regarding the determination of Going Forward Costs;>* (ii) and
the manner in which it seeks confidential treatment for, and masks information regarding,
potential capacity withholding behavior.> Likewise, the NYISO was not required to disclose
whether or when it made a determination, and if so, whether a proposed project was determined to
be exempt or subject to an Offer Floor, under the version of the buyer-side mitigation tariff
provisions that were in effect prior to the November 2010 Order. Therefore, it would not have
disclosed such information. To the best of the NYISO’s knowledge, no party sought to include in
the previously effective version of the NYISO’s buyer-side mitigation tariff provisions a provision
that would require the disclosure of such information.

There can be no question that the entrant-specific cost information for Offer Floor and
mitigation exemption analyses warrants confidential treatment.’®* Even Complainants do not

claim a right to access such information or that it is needed even under their concept of what

32 See, e.g., Order No. 719 at P 424.

3 See, e.g., sections 30.6.2.1, 30.6.40f the NYISO Market Monitoring Plan, Article 6 of the
Services Tariff, and the Code of Conduct rules in NYISO OATT Attachment F, Section 12 .4.

54 See Section II1.C.1.a.1i1below.

35 See New York Independent System Operator, Inc., 129 FERC P 61,103 (2009). As an example
of the NYISO’s treatment of confidential information, see the NYISO’s Annual Report on ICAP Demand
Curves and New Generation Projects, Docket Nos. ER01-3001-000 and ER03-647-000, filed December
20, 2010, at 2.

56 See, e.g., Order No. 719 at PP 423-24,

15



transparency entails.’” Indeed, they profess that they “are not seeking access to confidential
information that new entrants provide to the NYISO in the course of the mitigation process*® or
the “disclosure of confidential cost data about any particular new entrant.”>’

The NYISO’s tariff establishes objective mitigation criteria that constrain its discretion. Far
from seeking to expand that discretion, the September Filing’s enhancements to the In-City Buyer-
Side Mitigation Measures further limited it by adopting more detailed language and
specifying inputs and parameters for the individual unit exemption and Offer Floor
determinations. For example, the revisions specify the timing of the examination® and specific
inputs into the forecast.®!

Moreover, the NYISO does not implement the In-City Buyer-Side Mitigation Measures
in isolation. Attachment H provides that “the ISO shall seek comment from the Market
Monitoring Unit on matters relating to the determination of price projections and cost
calculations.”®? The scope of the MMU’s role, and the appropriateness of the various
responsibilities that it and the NYISO’s internal Market Mitigation and Analysis Department
(“MMA”) perform was reaffirmed in the Commission proceeding on the NYISO’s Order No.

719 compliance filing.%* The Affidavit of Joshua A. Boles that is Attachment 2 to this filing (the

57 See Initial Complaint at pgs. 22-25. The NYISO understands that its concern for
confidentiality with respect to buyer-side mitigation measures is not unique among ISOs/RTOs.

58 Initial Complaint at 46.

59 Initial Complaint at 45.

0 Attachment H Section 3.4.5.7.3.3.
1 Attachment H Section 23.4.5.7.3.2.
2 Attachment H Section 23.4.5.7.3.3.

0 See New York Independent System Operator, Inc., 129 FERC 9 61,164 (2009); order on reh’g.,
New York Independent System Operator, Inc., 131 FERC q 61,114 (2010), order denying reh’g. and
granting clarification, New York Independent System Operator, Inc., 133 FERC 961,123 (2010).
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“Boles Affidavit”) confirms that the NYISO fulfills its tariff obligations.** The NYISO works
closely with the MMU as part of its effort to ensure that all assumptions regarding CONE,

energy and ancillary services net revenues, and capacity prices are reasonable and that the

resulting exemption determinations are sound. If the MMU were to ever have any concerns with the
NYISO’s approach it would have all of the information needed, and every opportunity, to raise them
with the NYISO or with the Commission.

Complainants’ attack on the NYISO’s practices is another facet of their untimely effort to
challenge the Commission’s determinations in the November 2010 Order. In spite of their
submission of multiple pleadings® on the proposed tariff revisions, including a petition for
rehearing, the Complaint represents the first time that Complainants have challenged the
reasonableness of the Attachment H provisions delineating what and when information must be
provided.® As discussed below, this aspect of the Complaint is part of a broader collateral attack
on earlier Commission orders. It is also an attempt to circumvent the NYISO stakeholder
process to the extent that they seek to further increase - beyond the level of detail added by the
September Filing - Attachment H’s requirements regarding the amount and timing of
information disclosures.

D. The NYISO Responded Reasonably to Complainants’ Questions Regarding
the NYISO’s Implementation of the In-City Buyer-Side Mitigation Measures

o4 See Boles Affidavitat P 12

% Complainants have thus filed a total of eight pleadings addressing the In-City Buyer Side
Mitigation Measures.

% The Initial Complaint does not accuse the NYISO of violating any of the other In-City Buyer
Side Mitigation Measures or its market monitoring related tariff provisions. Nor does it appear to make
any challenge related to the buyer-side capacity mitigation measures that were in place prior to the
November 27, 2010 effective date of the tariff enhancements accepted by the November 2010 Order.
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As is discussed in Section ___, below, and in earlier NYISO filings,%” considerations
regarding commercially sensitive information and a Commission determination on certain
proposed tariff revisions necessitated some delay in the NYISO’s response to the questions that
Complainants reference in the Complaint. Although the NYISO responded to all of
Complainants’ questions, the confidential nature of certain information prevented the NYISO
from answering all of Complainants questions to their satisfaction. Nevertheless, the NYISO has
provided more information than is required under its tariffs and will provide still more in the
future as it has stated it would do.

The NYISO informed stakeholders that it would be continuing the discussion of
implementation questions involving the In-City Buyer Side Mitigation Measures. Specifically,
with respect to the question of whether the Offer Floor, once determined, should be escalated, the
NYISO informed stakeholders at the May 16, 2011 ICAP Working Group meeting that it was
evaluating the issue and would communicate further with them. The NYISO also informed
stakeholders at that same meeting that it would review and respond to the request for a
“benchmarking analysis,” which was first made at the May 2, 2011 ICAP Working Group
meeting. At the May 16, 2011 ICAP Working Group meeting, the NYISO informed
stakeholders it would provide a numerical example to demonstrate how the buyer-side Offer
Floor is calculated. The NYISO indicated the example would be prepared when staff time
permitted given other obligations in relation to the ICAP market. Complainants’ decision to file
the Complaint before the NYISO could respond does not mean that the NYISO will not provide

the analysis in the future.

7 See Request for Leave to Answer and Answer o the New York Independent System Operator,
Inc., Docket No. ER10-3043-002, filed January 7, 2011 and Request for Leave to Answer and Answer o
the New York Independent System Operator, Inc., Docket No. ER10-3043-004, filed March 14, 2011.
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The amount and type of information the NYISO is to make available, and the date by
which it is to be made available, were addressed by the September Filing. These issues were
vetted in the stakeholder process that culminated in that filing. Prior to the Commission’s
acceptance of the September Filing, the tariff did not require that the NYISO disclose any
information to stakeholders regarding the administration of the In-City buyer-side mitigation
exemption and Offer Floor examinations.5®

The NYISO has thus made available to Complainants and all stakeholders more
information than is required, and it will provide additional information. There is no need to
revise the tariff to require still greater disclosures. As discussed below and in the Boles
Affidavit, Complainants are not disinterested, independent entities but market participants that
have In-City capacity resources.® They do not have a legitimate need for more information to
“confirm” the NYISO’s mitigation determinations because they are not, and should not, be
permitted to function as “extra” market monitors.

III. ANSWER

A. COMPLAINANTS HAVE NOT MET THEIR BURDEN OF PROOF UNDER
RULE 206 AND SECTIONS 206 AND 306 OF THE FPA

68 See Boles Affidavit at P 36

% As Mr. Boles notes, the NYISO prepared an additional exhibit to his Affidavit which
addressed the extent to which Complainants would be expected to benefit from the exclusion of
new entrants into the New York City capacity market. See Boles Affidavitat . The NYISO
has chosen not to submit this exhibit because doing so would result in the disclosure of
Complainants’ confidential information. The NYISO does not believe that it is necessary to
make such a disclosure, even recognizing that it could be limited to the non-competitive duty
personnel of parties that signed a protective agreement, because there is more than a sufficient
basis in the record for dismissing the Complaint. The NYISO is therefore prepared to have this
Answer be considered by the Commission without using the additional exhibit. Nevertheless, if
the Commission were to request the information, or if the Complainants.were to consent to its
disclosure (perhaps subject to a protective agreement), the NYISO would submit the additional
evidence along with an appropriate form of protective agreement.
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The Commission has repeatedly held that complainants bear the burden of proof under
Rule 206, which governs complaints submitted under both Sections 206 and 306 of the FPA.
Complainants must offer “clear and convincing” evidence to support their requests for relief.”
Among other things, Rule 206 requires complainants to: (1) “[c]learly identify the action or
inaction which is alleged to violate applicable statutory standards or regulatory requirements;”
and (2) “explain how the action or inaction violates applicable statutory standards or regulatory
requirements.”’! The Commission rightly looks with disfavor on “poorly supported” complaints
based on nothing but speculation and “broad allegations” of violations.”> To the extent that a
complaint seeks to compel changes to a respondent’s tariff it must also satisfy the “dual burden”
established under Section 206 of the FPA. Specifically, the complainant must demonstrate both
that the existing tariff provision is unjust and unreasonable and that the revisions complainant
proposes are just and reasonable.”

Complainants have failed to satisfy the mandated burden of proof or even meet the
informational requirements. The Complaint offers nothing but speculation, mischaracterization,

and inaccurate assertions to support its claims. For example, as discussed in Section III.C.1.c,

0 See Astoria Gas Turbine Power LLC v. New York Independent System Operator, Inc., 131
FERC 9 61,205 at P 19 (2010) (“NRG, as the complainant, bears the burden of proof in this case, but
failed to demonstrate with clear and convincing evidence that it met that burden.”)

7 See 18 C.F.R. 206(b)(1) and (2) (2011).

72 See, e.g., Arena Energy, LP v. Sea Robin Pipeline Company, LLC, 133 FERC 9 61,140, at P 59
(2010) (denying a request to remove provisions from a tariff because the claims regarding the misuse of
certain tariff provisions were speculative and unsupported and the tariff was not shown to be unjust and
unreasonable); Public Service Company of New Mexico, 95 FERC 4 61,481, at 62,715 (2001) (rejecting a
claim that Public Service Company of New Mexico (PSNM) will reap windfall profits because [it] will
not likely lay off generation at times of over-deliveries as speculative and unsupported, because there was
no showing that PSNM has engaged in such a practice historically and therefore such an argument has no
merit); Trans-Allegheny Interstate Line Company, 119 FERC 4 61,219, at P 62 (2007) (finding that
concerns over discrimination were unsupported and speculative, and there was no evidence that would
cause the Commission to suspect that a holding company would favor one affiliate over another).
(MORE)

3 Ark. PSC v. Entergy Corp., 128 F.E.R.C. P61,020 at P 23 (2009) (footnotes omitted).
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Mr. Hart’s affidavit contains numerous inaccurate and misleading statements. The Complaint,
and its supporting affidavits, repeatedly qualifies their assertions by noting that they are
addressing assumptions and procedures that the NYISO “appears” to be following or supposedly
“intends” to follow.”* Complainants state that the NRG Companies’ have experienced a lack of
transparency in the NYISO’s administration of the In-City Buyer Side Mitigation Measures
without offering any evidentiary support.”

The Hieronymus Affidavit does not demonstrate that the In-City Buyer-Side Mitigation
Measures are not just and reasonable. The Hieronymus Affidavit consists of generalized
criticisms of the In-City ICAP market, which he incorrectly describes as being “systematically
revenue inadequate as a result of exempting buyer-side sponsored units built before 2008 from
mitigation””® This erroneous allegation of systematic revenue inadequacy is belied by the fact that
there are five capacity projects that are proposed or that have begun construction in New York
City,””while In-City retirements have been rare. Complainants’ opinion that the New York City
market is “systematically revenue inadequate” is also contradicted by Complainants’

statements that two of them are seeking to invest in new In-City projects.

7 See, e.g., Initial Complaint at 2, 4, 5, 35; Younger Affidavit at .

7> See Initial Complaint at n. 61 (asserting with absolutely no support that “[t]he NRG
Companies’ experience with the NYISO’s mitigation process in the course of developing the Berrians GT 111
project has similarly been characterized by a lack of transparency.”)

6 Hieronymus Affidavit at p. 5 If this statement were to be taken as true, then to address the
rootcause, it would seem to follow s that Mr. Hieronymus would support eliminating the buyer-side
mitigation exemption for Complainants’ existing units because the construction of those units was
sponsored by a buyer-side Load Serving Entity and the units were built before 2008.

77 The 2011 Load and Capacity Data Report at Goldbook Table IV-1, p. 61 (commonly referred to
as the “Gold Book”, available at

<http://www.nyiso.com/public/webdocs/services/planning/planning_data reference _documents/2011_ Go
ldBook Public_Final.pdf >
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At the same time, Complainants’ claim that 2,500 MW of new entry is about to be
evaluated under the In-City Buyer Side Mitigation Measures, and their arguments based on that
claim are speculative. There are a host of factors that could result in proposed projects never
entering the capacity market. For example, a proposed project could decide not to accept its SDU
and SUF project cost allocations. Complainants also simply assume that the cumulative impact of
the “errors” they allege would be great enough to change the outcome of the NYISO’s
determinations. This assumption is not necessarily valid.”

Moreover, Complainants assume that none of the projects they include in their 2,500 MW
entry estimate have already been analyzed under the previously-effective version of the buyer-
side mitigation measures. Previous NYISO filings have clearly indicated that any such
determinations would not be impacted by the tariff enhancements that were proposed in the
September Filing and that are now part of the In-City Buyer Side Mitigation Measures.”

Because Offer Floor and mitigation exemption determinations are afforded confidential
treatment, Complainants do not, and should not, have actual knowledge of the NYISO’s
determinations for other entities’ projects. Complainants attempt to characterize the NYISO’s
protection of confidential information as evidence that its mitigation processes are impermissibly

“opaque.” They suggest that it would somehow be “patently unfair and unreasonable” if the

8 The additional confidential exhibit to the Boles Affidavit that is referenced above also
addressed this point. As was noted above, however, the NYISO will not disclose this
information unless it is requested by the Commission, or if the Complainants consent to
disclosure subject to a protective agreement.

7 See Proposed Enhancements to In-City Buyer-Side Mitigation Measures, Docket No. ER10-
3043-000, filed September 27, 2010; Request for Leave to Answer and Answer of New York
Independent System Operator, Inc., Docket No. ER10-3043-000, filed November 1, 2010. In addition, the
In-City Buyer-Side Mitigation Measures prohibit retesting of projects for which a determination has been
made except under the limited specified circumstances. See Services Tariff Attachment H Section
23.4.5.7.3.5.
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NYISO were allowed to use its obligation to protect confidential information as a “defense”
against the Complaint.®’ Such arguments are absurd and should be rejected by the Commission.

As discussed below , it is not reasonable to draw general inferences regarding the
NYISO’s interactions with each project, or the level of diligence that the NYISO applies to its
examination of any project, based on the extent of its direct communications with an individual
developer. Complainants resort to supporting their pleading with what they acknowledge and
describe as “educated guesses” and concede that the allegations they have made against the
NYISO may not reflect its actual practices.®! There is nothing in the Amended Complaint that
corrects these evidentiary deficiencies. Even Complainants’ predictions regarding the timing of
Class Year cost allocation determinations are highly speculative and, in one case, have already
proven wrong.

Complainants have thus fallen far short of what Rule 206 requires. They have not even
met the threshold requirement to identify an actual violation that has harmed them. Their case is
still weaker to the extent that they seek tariff changes under Section 206. Complainant’s
admission that the alleged “problems” they perceive “stem not from the mitigation rules in the
Services Tariff itself......... ” but from supposed defects in the NYISO’s implementation of them
shows that they cannot meet the “dual burden” test for the simple reason that they do not
demonstrate that the existing tariff is unjust and unreasonable. Complainants’ one sentence
suggestion “in the alternative” that if the NYISO’s practices are found to be consistent with the
tariff then the tariff should be changed to invalidate them, is obviously insufficient under Section

206.

8 See Initial Complaint at n. 49.

81 Initial Complaint at n. 46.

23



Finally, Complainants’ citation of the Commission’s market manipulation precedents®? is
misplaced. Those cases are irrelevant because Complainants have not claimed, and could not
possibly show, that the NYISO’s independent administration of its tariff amounts to market
manipulation under Section 222 of the FPA.#

B COMPLAINANTS ARE IMPERMISSIBLY ATTEMPTING TO
COLLATERALLY ATTACK EARLIER COMMISSION ORDERS

In addition to the Complainants’ total failure to satisfy the burden of proof under Rule 206
and Section 206 of the Federal Power Act, the Complaint constitutes an improper collateral attack
on, and untimely petition for rehearing of, two different series of Commission orders. Commission
precedent does not allow collateral attacks on previous orders®* or untimely
requests for rehearing dressed in other guises.®

Presumably aware of these restrictions, Complainants contend that their Complaint “is
narrowly focused on the defects in the NYISO’s implementation of these rules, and is therefore
outside the scope of the Docket No. ER10-3043 Proceeding.”® That statement is contradicted

by what the Complainants are actually attempting. First, by its very nature, the Complaint is a

82 Initial Complaint at 19 and n.51.

8 Among other things, market manipulation claims require a demonstration that a party acted
fraudulently or deceptively with the requisite degree of scienter. See, e.g., Richard Blumenthal, Attorney
General of the State of Connecticut, et al. v. ISO New England, Inc., 135 FERC 461,211 (2011). at PP 37,

39 (explaining that Section 222 of the FPA is governed by different standards, including the scienter
requirement, than FPA sections 205 and 206).

84 See, e.g., San Diego Gas & Electric Co. v. Sellers of Energy and Ancillary Services, et al., 134
FERC P 61,229 at P 15 (2011) (“[c]ollateral attacks on final orders and relitigation of applicable
precedent by parties that were active in the earlier cases thwart the finality and repose that are essential to
administrative efficiency and are strongly discouraged.”) citing Entergy Nuclear Operations, Inc. v.
Consolidated Edison Co., 112 FERC 4 61,117, at P 12 (2005); see also EPIC Merchant Energy NJ/PA,
L.P.v. PJM Interconnection, L.L.C., 131 FERC 4 61,130 (2010) (dismissing as an impermissible
collateral attack a complaint that merely sought to re-litigate the same issues as raised in the prior case
citing no new evidence or changed circumstances).

8 See, e.g., Order No. 719-A at P 11 (rejecting request for clarification that the Commission
deemed to be “in essence, an untimely request for rehearing.”)

% Initial Complaint at 52.
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collateral attack on previously-accepted tariff rules. Complainants assert that the tariff is

susceptible to mis-implemenation and must therefore be revised. As discussed above, however,
they articulate no genuine support for their suspicion that the NYISO has failed, or will fail, to
faithfully follow the requirements of Attachment H and Commission policy. Second, they

attempt to circumvent the NYISO stakeholder process to modify rules that were specifically

vetted in it and were subsequently determined to be just and reasonable.?” They attempt this

despite the fact that the September Filing revisions added greater objectivity and transparency to the
In-City Buyer Side Mitigation Measures.

1. The Complaint Is a Collateral Attack on Commission Orders
Establishing the In-City Buyer-Side Mitigation Measures

The Complaint constitutes a collateral attack on the series of Commission orders that
accepted the In-City Buyer-Side Mitigation Measures as part of the NYISO’s Services Tariff.38
The tariff’s rules for performing exemption and Offer Floor determinations were vetted in the
stakeholder process. Complainants appealed the stakeholder vote approving the rules to the
NYISO’s Board of Directors, and the Board denied their appeal. Complainants then filed two
protests against the proposed rules with the Commission, and then filed a request for rehearing.

Complainants’ attempt to raise these same issues yet again must therefore be rejected as
an impermissible collateral attack.?® Complainants also attack the Commission’s acceptance of

tariff provisions which specify the inputs the NYISO is to use when performing its exemption

87 As discussed elsewhere in this Answer, the only market design component that was not vetted
was the question of whether the Offer Floor, once established, should be escalated, and if so what rules
should govern its escalation. However, Complainants do not propose a tariff provision (i.e., the escalation
factor, its parameters, or the mechanics), nor do they demonstrate that the In-City Buyer Side Mitigation
Measures are unjust and unreasonable absent a provision by which an Offer Floor should be escalated.

88 See New York Independent System Operator, Inc., 133 FERC q 61,178 (2010); New York
Independent System Operator, Inc., 134 FERC 461,083 (2011).

$See Request for Clarification or, in the Alternative, Rehearing of the New York City Suppliers,
Docket No. ER10-3043-004, filed March 4, 2011.
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and Offer Floor analyses. Those provisions will provide considerably increased transparency

and objectivity over the measures that were effective prior to the November 2010 Order.
Complainants’ collateral attack also encompasses the Duration Rule fashioned by the

November 2010 Order.”® They argue that the Offer Floor must move “in tandem with demand

curves that are in place for any given month’s Spot Market Auction.”' Complainants are, in effect,

attempting to revise the tariff so that entrants will be given a new Offer Floor each time the ICAP

Demand Curves are reset. They would thereby effectively revise the Duration Rule, under which a

new entrant that is not initially exempt from mitigation will cease to be mitigated to the extent that

its capacity clears the market at the Offer Floor price for twelve not -

necessarily-consecutive, monthly auctions.”? The November 2010 Order gave no indication that

the Duration Rule was meant to be impacted by changing Offer Floor values. Indeed, it seems

impossible to square a continuously shifting Offer Floor with the November 2010 Order’s dictate

that “only the consistently-cleared portion of the capacity of a given resource over a total of 12

monthly auctions should have its offer floor mitigation lifted.” (Emphasis Added). A test based

on “consistent-clearing” would have no meaning if the Offer Floor that is used to determine

whether a resource clears fluctuates over time. If Complainants objected to this feature of the

Duration Rule, the proper course would have been for them to seek rehearing or clarification.

2. The Complaint Is an Impermissible Collateral Attack on the
Commission’s 2011 ICAP Demand Curve Reset Orders

% See November 2010 Order at PP 47-51.
o1 See Younger Affidavit at P 110. See also Younger at P 112, Initial Complaint at 36.
92 See November 2010 Order at P 50.
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The Complaint also collaterally attacks the series of orders in Docket No. ER11-2224
considering the NYISO’s proposed revised ICAP Demand Curve, including orders specifying the
timing of the NYISO’s compliance filings.*?

For example, Complainants allege that the NYISO did not comply with the Services
Tariff because it is not applying an escalation factor to the “currently effective demand
curves.”* The “currently effective” ICAP Demand Curves do not include an inflation factor - as
the Commission has explicitly stated;” therefore, it would be inappropriate for the NYISO to
apply one. Thus, the Complaint is a collateral attack on the initial order as well as the order on
rehearing.

Complainants also claim that NYISO’s Class Year Facilities Study process, “and,
correspondingly, the exemption and mitigation determinations” should be held in “abeyance”
pending “Commission action on this Complaint and the NYISO’s implementation of the final
Demand Curves in compliance with Commission orders.......... % Complainants thus are
attempting to utilize this proceeding as an additional forum to have the NYISO adopt revised
ICAP Demand Curves, and the escalation factor that might be applicable to them, in making its
exemption and Offer Floor determinations. However, Complainants’ request for revisions to the
“currently effective demand curves” was already rejected. For example, the Commission denied
Complainants’ request for rehearing in which they requested that higher ICAP Demand Curves

be established for the period prior to the implementation date of the revised ICAP Demand

Curves that the Commission may approve in Docket No. ER11-2224. The Commission also

% See New York Independent System Operator, Inc., 134 FERC 9 61,058, order on reh’g.,, 134
FERC 461,178, order on reh’g., 135 FERC 4 61,170 (2011).

% See Initial Complaint at 29.
% See 134 FERC 4 61,178 at PP 14-15.

% Initial Complaint at 34.
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rejected Complainants’ attempts to persuade it to apply an escalation rate to the “currently
effective demand curves.” Complainants’ seek to delay the Class Year Facilities Study process
and the issuance of buyer-side mitigation determinations so that a higher ICAP Demand Curve,
and a higher escalation rate, may be available to set a higher Mitigation Net CONE or a higher
Offer Floor for a potential new entrant. This constitutes exactly the kind of self-interested
selectiveness that they accuse the NYISO of engaging in.
C. COMPLAINANTS HAVE FAILED TO SHOW THAT THE NYISO HAS,
OR WILL IN THE FUTURE, VIOLATE ITS TARIFF OR COMMISSION
POLICY
1. The NYISO Has Satisfied the Commission’s Requirements that

Market Mitigation Be Conducted Pursuant to Objective Tariff-Based
Criteria and in a Transparent Manner

Complainants wrongly suggest that the NYISO has made its Offer Floor and mitigation
exemption calculations with insufficient transparency. Notwithstanding their colorful
mischaracterizations, the NYISO has fully complied with its tariff and with Commission policy.
In addition, the NYISO has also kept the commitment that it made in Docket No. ER10-3043 to
respond to the Complainants’ questions. Complainants have therefore not met their burden of
proof, which requires that they demonstrate that the NYISO’s implementation of the In-City
Buyer-Side Mitigation Measures violates its tariff. Nor have they shown that the NYISO’s is
administering the In-City Market Mitigation Measures in a manner that is inconsistent with any
Commission policy.

a. The NYISO’s Administration of the In-City Buyer-Side
Mitigation Measures Has Been and Is Consistent with
Commission Policy and the Tariff

@) The NYISO’s Tariff Establishes Clear and Objective Criteria

Governing the NYISO’s Implementation of the In-City Buyer
Side Mitigation Measures
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Complainants suggest that the “NYISO has violated the Commission’s policy requiring
that mitigation determinations be made on the basis of transparent and objective tariff criteria
(i.e., rather than on the basis of unfettered discretion)””’” The Commission has also been clear
that market mitigation must be governed by objective tariff standards and that market monitors
may not operate with unlimited discretion.”®

The Commission has approved the allocation of responsibilities between the NYISO’s
MMA and the MMU as consistent with the requirements of Order No. 719.% Consistent with the
Order No. 719 framework, the NYISO is ultimately responsible for the implementation of the In-
City Buyer Side Mitigation Measures.'®” The MMU does not directly participate in their
administration.'! The MMU may, and does, assist the NYISO in its “efforts to develop, the
inputs required to conduct mitigation ......... 102 The MMU also performs its normal monitoring
function with regard to the NYISO’s implementation of the In-City Buyer Side Mitigation

Measures. Thus, it reviews and evaluates the NYISO’s “imposition of appropriate measures for

%7 Initial Complaint at n. 49.

8 See, e.g., Marketing Monitoring Units in Regional Transmission Organizations and
Independent System Operators, 111 FERC P 61,267, at P 5 (2005) (declaring that "ISO/RTOs may
administer compliance with tariff provisions only if they are expressly set forth in the tariff" and "involve
objectively identifiable behavior"); PJM Interconnection, L.L.C., 119 FERC P 61,318, at P 180 (2007)
(finding that "[b]ecause this discretion [with regard to the Minimum Offer Price Rule would allow the
Market Monitor to use its sole judgment to determine inputs that can ultimately set the market clearing
price, we reaffirm our determination that such discretion is not appropriate” and "[i|nstead of relying on
the Market Monitor's discretion, objective criteria should be developed for use in such instances so that
predictable results will emerge.")

9 See New York Indep. Sys. Operator, Inc., 131 FERC 4 61,225 (2010); 129 FERC 4 61,164
(2009).

100 See NYISO Services Tariff, Attachment O, Section 30.8.3.

101 See NYISO Services Tariff, Attachment O, Section 30.4.4 (specifying that the MMU “shall not
participate in the administration of the ISO’s Tariffs, except for performing its duties under this
Attachment O.”)

102 1d.
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the mitigation of market power” and would be responsible for reporting any failure by the
NYISO to comply with the In-City Buyer Side Mitigation Measures.!%

Accordingly, the NYISO’s administration of the In-City Buyer-Side Mitigation Measures
in no way resembles instances in which the Commission found that other ISOs/RTOs were
conducting market mitigation without objective limitations. For example, the decisions cited in
the Complaint as the basis for the policy against “unfettered discretion” involved an earlier PIM
proposal to eliminate its “Minimum Offer Price Rule” (“MOPR”) and leave buyer-side
mitigation in PJM solely to the discretion of its Independent Market Monitor (“IMM?”). In this
case, the In-City Buyer-Side Mitigation Measures provide for the NYISO a detailed set of rules
that establish objective criteria governing exemption and Offer Floor determinations.

(ii) The NYISO Has More than Satisfied Tariff and Commission
Requirements Regarding the Transparency of Market Power
Mitigation Measures

Commission policy favors market transparency so long as confidential information is
protected. As discussed above, the NYISO’s tariffs also require it to protect confidential
information.

The In-City Buyer-Side Mitigation Measures describe the information that the NYISO is
required to disclose and the timing of the disclosure.!™* The NYISO more than satisfied these
requirements by posting a spreadsheet including all of the required information on November 12,

2010,'% which it updated and reissued on June 8, 2011, before the anticipated Initial Decision

13 See NYISO Services Tariff, Attachment O, Section 30.1.1.
104 See Services Tariff Attachment H Section 23.4.5.7.3.2.

105 See < http://www.nyiso.com/public/webdocs/products/icap/incity mitigation/In-
City ICAP.pdf>.
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Period of 2009 and 2010 Class Years,!% again exactly as required by Attachment H.19” The
spreadsheet also delineates how the NYISO computes certain inputs. The NYISO also provided
a narrative description, in writing and orally at the May 2, 2011 and May 16, 2011 ICAP
Working Group meetings, to stakeholders, as further described below and in the Boles Affidavit.
These additional efforts went beyond what is required by the NYISO tariffs.

The tariff provisions establishing the In-City Buyer Side Mitigation Measures likewise do not
require the NYISO to inform stakeholders of exemption and Offer Floor determinations
made for other entities. Treating that information as confidential is consistent with the NYISO’s
approach to Going Forward Costs. Establishing Going Forward Costs is very similar to a buyer-
side mitigation exemption or Offer Floor determination in that the process sets a parameter for a
mitigated Installed Capacity Supplier’s offers into the ICAP Spot Market Auctions.!%® Going
Forward Costs are comprised of data similar to those used to determine a project’s Unit Net
CONE.!'® The NYISO treats as confidential and does not disclose its determination of an
Installed Capacity Supplier’s Going Forward Costs - or even the fact that a Going Forward Cost
determination has been requested or made. To the NYISO’s knowledge, Complainants have
never objected to the NYISO’s confidential treatment of that information.

Incumbent generators have previously requested that that the NYISO not disclose

information regarding potential withholding behavior. The NYISO seeks to protect such

106 As discussed in Section E, the NYISO had expected the Initial Decision Period to commence
on June 9, 2011 because the Class Year Facilities Studies were on the Operating Committee agenda for
that date.

107 See < http://www.nyiso.com/public/webdocs/products/icap/incity mitigation/In-
City ICAP Buyer-side Mitigation Test Data.pdf>.

108 See Attachment H §23.4.5.2.
109 See Attachment H§23.2.1.
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information, and data from which confidential information could be derived, in its annual
capacity withholding report.!!®

Not disclosing the exemption and Offer Floor determination is also consistent with
Commission precedents requiring measures to protect against market participant collusion by
keeping energy reference level determinations confidential. As in those cases, if an ICAP
Supplier knew - or could derive -- the costs or Offer Floor of its competitors, it could modify its
offer behavior in a way that would raise prices above competitive levels. The NYISO’s
approach is likewise consistent with Commission precedents confirming that market power
monitoring and mitigation processes should not provide a level of “complete transparency” that
would inappropriately disclose confidential information.!'' Commission precedent also indicates
that providing too much information regarding the implementation of market power mitigation
measures creates the risk of better enabling market participants to evade mitigation.

Complainants have attempted to twist the Commission’s policy favoring transparency into

a requirement that market participants play an active role in mitigation decisions involving

110 Complainants’ representatives made this request at the NYISO’s August 21, 2009 ICAP
Working Group meeting. In recognition of their concern, when the NYISO next presented to the ICAP
Working Group the planned revisions to the annual ICAP withholding report on October 8, 2009, the
NYISO stated that “[a]ny inclusion of plant specific information in the report to FERC would protect
confidential information.” At p. 4. NYISO October 8, 2009 presentation available at
<http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
08/ICAPWG10 08 09 ROS Reporting FINAL.pdf>. In addition, in its filing with the Commission on
the confidentiality of Installed Capacity Supplier information in the annual ICAP withholding report, the
NYISO stated that “any confidential data and information, and the results of analyses from which Market
Participant data can be gleaned, will be submitted to FERC in confidential appendices, and with a request
for confidential treatment.” See New York Independent System Operator, Inc., Updated Status Report on
Stakeholder Discussions Regarding Annual Installed Capacity Demand Curve Reports and Plan for
Future Reports, Docket Nos. ER01-3001-02,ER01-3001-022, ER03-647-012, ER03-647-013, at
Attachment A, p. 4, Section IIL.

1 See New England Power Pool and ISO New England, Inc. 103 FERC 9 61,304 at P 48 (2003)
(“We do not require complete transparency of ISO-NE's mitigation, as some of the information is
competitively and commercially sensitive.”) See also NSTAR Electric & Gas Corporation v. Sithe Edgar
LLC, 101 FERC 9 61064 (2002) (rejecting demands for greater transparency in ISO-NE monitoring and
mitigation procedures,)

32


http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-
http://www.nyiso.com/public/webdocs/committees/bic_icapwg/meeting_materials/2009-10-

potential competitors. As is discussed below, their attempt is not appropriate. Demands for
“transparency’’ should not be allowed to disguise attempts by market participants to inject
themselves into market monitoring and market power mitigation functions that properly belong
solely to independent entities. Commission precedent is clear that market power mitigation
must strike “an appropriate balance between the need to protect consumers from the exercise of
market power and the goal of avoiding over-mitigation that may keep capacity out of the
market”!"? If market participants are empowered to “confirm the accuracy” of NYISO
determinations under the In-City Buyer Side Mitigation Measures, there is a great risk that the
balance will be disrupted and that the measures would then become unreasonable barriers to
entry.

@iii) The NYISO’s Recently Approved Tariff Enhancements Made

its Administration of the In-City Buyer Side Mitigation
Measures More Objective and Transparent
The Commission has recently determined that the NYISO’s In-City Buyer-Side

Mitigation Measures are just and reasonable. In the November 2010 Order, the Commission
accepted buyer-side mitigation tariff enhancements that the NYISO had proposed in order to
make the exemption and Offer Floor determination process and rules more transparent and
objective. There should be no question that the In-City Buyer-Side Mitigation Measures satisfy
the requirement for transparent and objective criteria. For self-interested reasons, Complainants
apparently wish to insert or read additional criteria into the In-City Buyer-Side Mitigation
Measures, under the guise that their suggestions will provide needed transparency and
objectivity. Their desire to achieve this end does not mean that adequate transparency and

objectivity are absent now.

12 Midwest Independent Transmission System Operator, Inc., 123 FERC 961,297 at P 63 (2008).
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The In-City Buyer-Side Mitigation Measures that were accepted by the November 2010
Order and subsequent orders in that proceeding add considerably more transparency and
objectivity than the Commission-approved NYISO tariff rules previously in place. During the
extensive vetting of the current tariff provisions, stakeholders discussed objectivity and
transparency. Consistent with those discussions, the NYISO’s September Filing, and subsequent
filings in that proceeding explained that the proposed tariff revisions substantially improved the
then-existing tariff in that regard. No party requested that the Commission reject or modify the
proposed rules to add even more transparency or objectivity after the issuance of the November
2010 Order. Each of the Complainants was actively involved throughout the stakeholder process
vetting the proposed buyer-side mitigation tariff revisions, and they filed numerous pleadings in
the docket considering the tariff revisions. If they genuinely believed that additional
transparency was necessary, they should have raised the issue before or pursued additional
measures in the stakeholder process prior to seeking relief from the Commission. .

b. The NYISO Responses to Complainants’ Questions Were as
Timely and as Complete as Practicable

Complainants contend that the NYISO acted contrary to Commission policy both because it
did not answer their written questions until April and May, and supposedly did not provide
sufficiently detailed responses. The NYISO previously explained in Docket No. ER10-3043 that it
could not answer certain questions until the Commission resolved issues concerning the
application of the “Three Year Look Ahead Rule.” It also explained that some of Complainants’
questions touched on commercially sensitive market participant information. The NYISO
committed to respond to the questions “in a timely manner” soon after those issues were

resolved. That is exactly what the NYISO did.
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In addition to responding in writing, the NYISO devoted two ICAP Working Group
meetings to responding to Complainants’ questions and engaging in a discussion with their
representatives, as described above and the Boles Affidavit. Addressing the questions consumed a
significant amount of limited NYISO staff resources. The information provided was more
than the NYISO was required to make available under its tariff or Commission policy. As the
NYISO informed stakeholders, its responses to certain questions were constrained because a full
answer would require disclosing a proposed entrant’s commercially sensitive information. The
NYISO also declined to answer questions if commercially sensitive information could be
deduced from the response.

Complainants also note that Mr. Younger requested that the NYISO conduct a
benchmarking analysis at the May 2 ICAP Working Group and provided additional written
details on May 5.!'3 The NYISO stated that a numerical example would likely be a “useful
exercise.” The NYISO does not agree that the analysis requested by Mr. Younger would be a
useful exercise. As discussed below and in the Boles Affidavit, there are material differences
between the purposes and natures of the ICAP Demand Curve Unit Net CONE and In-City
Buyer-Side Mitigation Measures analyses. These distinctions justify using different assumptions for
certain elements of each and therefore greatly reduce the value of the kind of side-by-side
analysis proposed by Mr. Younger.

The NYISO did indicate that providing a numerical example could be useful but noted
that resource constraints would prevent it from preparing an example in the timeframe that Mr.
Younger had wanted his proposed benchmarking analysis to be done. Complainants are wrong,

however, to state that the NYISO said it would not provide a numerical example until after any

13 Younger Affidavit at PP 37-42.
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upcoming Offer Floor or mitigation determinations were final (i.e., at the conclusion of the

current Class Year Facilities Study process.)!'* They are also wrong to suggest that the NYISO’s
decision not to prepare such an analysis by their preferred deadline somehow invalidates any
determinations that the NYISO may make. Agreeing that the analysis might be useful does not mean
that it is necessary for those determinations to be just and reasonable. Nor does it support
Complainant’s alternative allegation that the In-City Buyer Side Mitigation Measures are unjust and
unreasonable to the extent that they allow the NYISO to make mitigation determinations

without completing a benchmarking analysis.

There is no tariff provision or Commission policy that requires the NYISO to conduct a
benchmarking analysis, or to take any other action that certain market participants might deem
necessary, before it fulfills its actual tariff obligations. One such obligation is the requirement
that the NYISO must complete any Offer Floor or mitigation exemption analyses coincident with the
Class Year Facilities Study process. Even if the absence of a benchmarking analysis
somehow limited Complainants’ ability to “confirm that the NYISO was applying the test
parameters correctly,” that would not be a legitimate reason to require that the benchmarking
analysis be performed. Complainants, like other market participants, lack the independence
necessary to perform market monitoring functions, are not, and should not be, responsible for
overseeing every aspect of the NYISO’s administration of its In-City Buyer Side Mitigation
Measures and “confirming” NYISO determinations.

Thus, Complainants’ assertions that the NYISO has been unresponsive to their questions,
and that the tariff is unjust and unreasonable to the extent that it does not require even greater

transparency, are false. There is no support for their claims that the NYISO has somehow

14 Y ounger Affidavit at P 40.
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violated requirements regarding transparency and objectivity in market monitoring and market
power mitigation. Instead, the NYISO has provided information above and beyond what its
tariff requires. The only “standards” that the NYISO has not met are those that the Complainants
have invented.

c. The Hart Affidavit Is Riddled with Inaccuracies and Provides
No Reliable Evidence in Support of Complainants’ Claims

Complainants offer the Hart Affidavit to support their assertions that the NYISO is
implementing its In-City Buyer Side Mitigation Measures without adequate transparency.
However, there are so many inaccurate and misleading statements in the Hart Affidavit regarding the
NYISO’s interaction with US Power Generating Company (“USPG”) regarding its proposed South
Pier Improvement project that the affidavit should be afforded no weight.

(i) Mr. Hart’s Allegation that the NYISO’s Practices Are
Vulnerable to Manipulation is Without Merit

Mr. Hart claims that the NYISO would permit a new entrant to manipulate the Unit Net
CONE determination.'’> Mr. Hart’s assertions presume both that developers would provide false
or misleading information and that there is nothing that the NYISO, the MMU or the
Commission, would do about it. In reality, there are numerous NYISO and Commission
requirements that would subject a developer that took such an approach to severe

consequences.'!'® In addition to the NYISO’s own review, the MMU also functions as an

115 Hart Affidavit at P 10. Mr. Hart refers to the Unit Net CONE test as the “second prong.”

116 The Commission’s market-behavior rules prohibit any entity that has, or that seeks, authority
to sell capacity at market-based rates from presenting false information to the NYISO or the MMU. See,
e.g., 18 C.F.R. § 35.41(b) (2011) (“Communications. A Seller must provide accurate and factual
information and not submit false or misleading information, or omit material information, in any
communication with the Commission, Commission-approved market monitors, Commission-approved
regional transmission organizations, Commission-approved independent system operators, or
jurisdictional transmission providers, unless Seller exercises due diligence to prevent such occurrences.”)
A violation of the market-behavior rules would also be a violation of the seller’s market-based rate tariff
governing its sales of energy, capacity, and ancillary services. A knowing submission of false
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independent check to ensure that violations of Commission and NYISO rules are detected and
reported.

As is noted below and in the Boles Affidavit, Mr. Hart has failed to present evidence
suggesting that the NYISO might not be “vigilantly” fulfilling its responsibilities. Indeed, Mr.
Hart’s purported concerns about the NYISO’s diligence based on the extent of the direct
communications between a developer and the NYISO are countered by the Boles Affidavit, which
identifies various communications between USPG and the NYISO, including direct
communications between USPG and the NYISO’s consultants, NERA Economic Consulting
(“NERA”) and Sargent & Lundy regarding USPG’s data.!!”

Mr. Hart argues that new entrants can manipulate the Unit Net CONE examination by
“cherry picking” aspects of the Demand Curve peaking unit. However, the NYISO does not
simply accept the information provided by the developer, or a developer’s suggestion that the
Demand Curve peaking plant’s costs are an appropriate input, as discussed below in subsection
(ii1), The NYISO, with assistance of its two consultants, and input from the MMU, diligently
reviews information well beyond the information provided by the developer.

(i) Mr. Hart’s Claims Regarding USPG’s Supposedly Limited
Interactions with the NYISO Are Not Accurate

information could also constitute market manipulation since new entrants have a duty to disclose the
information under the NYISO Services Tariff. See 18 C.F.R. § 1.c.2(a)(2) (2011). A violation of either
the market-behavior or market manipulation rules would constitute an automatic violation of Section

4.1.7.1 of the NYISO’s Services Tariff which would in turn represent a breach of the entity’s Service
Agreement with the NYISO. The NYISO’s tariffs themselves include separate provisions requiring
customers to provide accurate information, particularly in connection with the ISO Market Power
Monitoring Program. See, e.g., Services Tariff Section 3.4. Potential sanctions for these violations

include civil (and possible criminal) penalties and the loss of the ability to participate in Commission-
jurisdictional markets.

117 NERA and Sargent & Lundy were the independent consultants utilized to formulate the ICAP
Demand Curve report in the NYISO’s presently pending, and prior two, ICAP Demand Curve resets.
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Mr. Hart suggests that the NYISO has not diligently fulfilled its tariff responsibilities
because USPG has “received just one, very limited, inquiry from the NYISO” regarding the
potential applicability of the In-City Buyer Side Mitigation Measures to its South Pier
Improvement project.!'® Mr. Hart’s claim is simultaneously inaccurate, misleading, and
internally contradictory. Mr. Hart claims that USPG has received only one “inquiry” from the
NYISO yet he references the following communications between USPG and the NYISO or its
consultants: An October 7, 2011 call with Sargent & Lundy and NERA (P 11), a May 19, 2011
conference call (P 14), and April 7, 2011 conference call (P 14). The full extent of the
communications between the NYISO (and its consultants) and USPG is recounted in the Boles
Affidavit.

In fact, there have been numerous communications with USPG regarding the examination of
the South Pier Improvement project. These communications include the eighteen referenced in
the Boles Affidavit, as well as others by the NYISO, NERA, and Sargent & Lundy, individually
and jointly, directly with USPG. The communications addressed specific data and inputs being
considered by the NYISO and its Consultants in the course of the NYISO’s application of the In-
City Buyer-Side Mitigation Measure determination to the South Pier Improvement project.

In any event, Mr. Hart offers no credible support for his underlying premise that the
number and frequency of the NYISO’s communications with a developer reliably indicates the
extent to which the NYISO is fulfilling its mitigation responsibilities. In addition to the
NYISO’s and the NYISO’s consultants’ direct interactions with the developers, and as described
in the Boles Affidavit the NYISO examines materials submitted, it works with its consultants

NERA and Sargent & Lundy, communicates with the MMU, and engages in joint discussions

18 Id. at P 13.
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with the consultants and the MMU. Further, the NYISO reviews and compares the information
submitted by the project with information the developer provided to governmental and publicly
available information. The NYISO also examines manufacturer specifications.

(iii) Mr. Hart’s Claims Regarding the NYISO’s Overall

Administration of the In-City Buyer Side Mitigation Measures
Are Inaccurate and Misleading

Mr. Hart’s claims regarding the NYISO’s administration of the In-City Buyer Side
Mitigation Measures are also inaccurate. Mr. Hart correctly notes that the NYISO has
consistently said that it will not disclose to an entity other than a project’s developer whether it has
made an exemption or Offer Floor determination, or reveal the outcome of a
determination.''” He is wrong, however, to argue that the NYISO should provide that
information to all other stakeholders. As was noted above, such disclosures are not required
under the NYISO’s tariffs and would be inconsistent with the NYISO’s rules, mitigation
practices, and Commission precedent. It also would be a violation of rules requiring the NYISO
to keep commercially sensitive information confidential. It is logically inconsistent for
Complainants, who have repeatedly insisted that the supplier-side and buyer-side mitigation rules
should be as similar as possible, to argue that the buyer-side mitigation measures should provide
less protection for confidential information. What the NYISO actually said is that the tariff
delineated the information that the NYISO is required to provide to developers at various points
concurrent with revised exemption and Offer Floor determinations made as part of the Class

Year Facilities Study process.

119 Initial Complaint at 43; Hart Affidavit at P 14.
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Mr. Hart is also incorrect when he states that the NYISO does not provide the study
parameters or the price forecast.!?’ As is set forth above, the tariff requires that the study
parameters and the price forecasts and inputs be timely posted to the NYISO’s website. The
NYISO complied with this requirement. Further, each developer is given two templates: one for
capital costs and one for operating and maintenance costs, to complete and return with
supporting documentation. The templates serve as an initial tool through which the NYISO
begins to gather data. The templates are the same as those used by Sargent & Lundy in the
NYISO’s ICAP Demand Curve reset process to gather information. The NYISO collects
additional information based on project-specific situations, and data from other sources, as
discussed above..

Similarly, Mr. Hart states that “[d]uring a conference call with NERA and S&L on
October 7, 2010, we were advised that the ‘safest response’ for any cost category was to default
to the NYC proxy unit Demand Curve assumptions.”'?! Mr. Hart mischaracterizes the call and
the conversation. As set forth above and in the Boles Affidavit, the purpose of the call was for
the NYISO’s consultants to discuss the data request. They do not recall whether the phrase “safe
response” was used during the discussion. Even if those words were used, it would have only
been in the context of the equity and debt financing assumptions. It would not have been used,
as Mr. Hart states, in relation to “any cost category” because the scope of the discussion was not that
broad. In response to a USPG statement, a discussion followed and during that discussion
the NYISO’s consultants indicated that it would be safe to use the proxy unit financing structure and

cost solely as a temporary placeholder.

120 Hart Affidavit at P 14.
12 Hart Affidavitat P 11.
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Further belying Mr. Hart’s assertion is the action that USPG took shortly after the
referenced call.. That action creates the clear impression that USPG understood that the insertion
of capital cost information from the ICAP Demand Curve report was merely a placeholder.

It would not have been reasonable for USPG to have understood the NYISO’s
consultant’s statement to mean that it was “advising” USPG to present inaccurate information.
The NYISO and its consultants are mindful, as Complainants should be, that USPG and other
developers are subject to various Commission and tariff requirements that require them to submit
accurate information.

It also would not have been plausible for USPG to have understood the consultant’s
statement to relate to “any cost category.” Although the South Pier Improvement project uses
the same technology as the peaking plant identified for the proposed New York City Demand
Curves,!?? there are well, and publicly, known differences between it and the peaking plant
which would cause them to have different costs. For example, the ICAP Demand Curve reset
peaking plant is comprised of two units, not one like the South Pier Improvement project; and
the South Pier Improvement project is proposed for a site with existing generating facilities
owned by the same company, and utilizing some of the same interconnection facilities.

Further, as with all projects, the NYISO uses the South Pier Improvement project’s SUF
and SDU allocated costs from the Interconnection Facilities Study Report presented to the
NYISO Operating Committee. It does not use the SUF and SDU costs estimated for ICAP
Demand Curve peaking plant costs. Other examples of the differences between the plant costs
used by the NYISO to establish the Unit Net CONE, and the estimated costs for the [CAP

Demand Curve peaking plant are those stemming from different emissions controls, different

122 Hart Affidavit at P 12.
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operating assumptions, and different financing costs. Moreover, the NYISO would not use the
ICAP Demand Curve peaking plant costs for a project that is not similar to the [ICAP Demand Curve
peaking plant. Even if a project used the same technology as the ICAP Demand Curve peaking
plant , its costs could differ because of differing technical ore economic characteristics. A project’s
developer could also have a different capital cost structure than that used to estimate the New York
City peaking plant’s costs.

It is noteworthy that Mr. Hart consistently uses the word “advise” in several contexts in
which it is not plausible to believe that it could mean to “offer advice” or “recommend.”!??
Contrary to what Mr Hart’s affidavit implies, the NYISO cannot provide advice to Market
Participants and must and does remain independent of all commercial outcomes.

(iv)  Mr. Hart’s Perspective Is Too Narrow to Shed Any Light on
the Actual Level of Diligence Exercised by the NYISO

Mr. Hart represents that USPG provided the NYISO with a substantial amount of
information. He also suggests that to the extent that USPG’s communications with the NYISO
have been less extensive than he anticipated that USPG’s own “[thoroughness] in preparing [its]
submission” may have been the reason.'?* The frequency and number of the NYISO’s
communications with developers will naturally vary from project to project. Some will present
information that clearly indicates the cost that should or should not be considered. Some data
submitted requires clarification. The NYISO is likely to have more discussions with projects that
fall in the latter category since they will require a more careful and intensive examination.
Moreover, as discussed above and in the Boles and Meehan Affidavits, the NYISO’s diligence goes

well beyond its direct communications with developers.

123 In the same paragraph where he asserts the Consultants “advised” USPG, he also asserts that the
NYISO did so. Again at P 14, he states that the “NYISO advised” USPG.

124 Hart Affidavit at P 13.
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2. Complainants Have Failed to Show that the NYISO Has Violated, or
Will Violate, Tariff Requirements Concerning the Use of Inflation in
Offer Floor Calculations

Complainants attack the NYISO for its supposed intent to calculate Unit Net CONE
“without reflecting inflation costs.......... ” They claim further that the NYISO intends to “ignore”
clear tariff provisions requiring it to do so.'”  They have drawn speculative and incorrect
inferences which they allege are based on the NYISO’s responses to their questions and other
posted information. They also confuse the issue by blending two concepts that should be
considered separately.

To be clear, the NYISO accounts for inflation when computing the Offer Floor for a new
entrant. Complainants therefore cannot meet their burden of demonstrating that the NYISO has
violated the tariff on this point because the NYISO shares its understanding of what the tariff
requires and has acted accordingly. As described in the Boles Affidavit, the NYISO applies
inflation in its Unit Net CONE determination. The Unit Net CONE reflects the long term
inflation rate of 2.15% That rate is a long term inflation rate of 2.4 net of 0.25% for
technological progress.

In order to perform the Unit Net CONE analysis, the NYISO first expresses the project’s
costs in the year’s dollars of the first year of the Mitigation Study Period. In order to adhere to
the tariff requirement that the NYISO compare the average of the ICAP Spot Market Auction
prices in six Capability Periods with the reasonably anticipated Unit Net Cone, the NYISO
incorporates inflation. It does so by inflating the Unit Net Cone for years two and three of the
Mitigation Study Period, and then takes a straight average of those three values. The straight

average is the Unit Net Cone. The NYISO then compares the Unit Net CONE to the straight

125 Initial Complaint at 25-26.
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average of the ICAP Spot Market Auction prices for six Capability Periods.'?® The Boles
Affidavit describes this calculation. Accordingly, the NYISO’s application of inflation is
consistent with its tariff obligations, contrary to the Complaint’s claims.

Mitigation NET CONE reflects escalation in the same manner as the currently effective
ICAP Demand Curves. In accordance with Commission orders, the currently effective demand
curve does not have an escalation rate; therefore, the NYISO attributed zero percent escalation.
Thus, Complainants have not met their burden of proof on this point.

The Complaint obfuscates issues and facts by blending the incorrect assertion that the
NYISO does not recognize inflation when computing the Offer floor with the issue of whether a
project’s Offer Floor, once determined, should be escalated over time to reflect actual inflation. The
Services Tariff does not speak to this question. That issue is discussed below.

3. Complainants Have Failed to Show that the NYISO Must Always Use
the Exact Same Assumptions When Making In-City Buyer Side

Mitigation Calculations as it Uses in its ICAP Demand Curve Reset
Process

a. Commission Determinations in PJM’s Minimum Offer Price
Rule Proceeding Should Not Be Automatically Dispositive in
this Proceeding

Complainants argue that Commission precedent from PJM requires the NYISO to use the
exact same assumptions when making buyer-side mitigation and capacity demand curve
calculations.!?’ Their assertion is wrong. The NYISO tariff does not establish any such
requirement. The PJM MOPR precedent is not binding on the NYISO because it was not a party
to the MOPR docket and because NYISO-specific issues were not considered there. Moreover,

the Commission’s MOPR order accepted a voluntary proposal by PJM under Section 205 of the

126 See Attachment H §23.4.5.7.2.

127 See Initial Complaint at 20, 28 and n. 80 (“Indeed the Commission requires ISOs/RTOs to
calculate their demand curves and buyer market power mitigation measures on a consistent basis.”)
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FPA that the same assumptions be used in both contexts. No party raised any objection to that
linkage in the MOPR docket. There has been no such proposal and no such linkage in the
NYISO context.

The Commission has been clear in the past that it will not require ISOs/RTOs to adopt
standardized market rules,'?® including capacity market rules.!” The Commission concluded in
the most recent NYISO ICAP Demand Curve reset proceeding that the NYISO’s proposed
escalation factor was just and reasonable notwithstanding the fact that the NYISO had proposed
to determine it using a different methodology than either PJM or ISO-New England.

b. The NYISO Is Not and Should Not Be Required to Always Use the

Same Assumptions in its ICAP Demand Curve Process and its In-City
Buyer Side Mitigation Measures

There is no merit to the Complaint’s general contention that the NYISO must always use the
same assumptions when applying the In-City Buyer Side Mitigation Measures as it does
when conducting its ICAP Demand Curve reset process unless it makes an FPA Section 205
filing to explicitly adopt different assumptions. Similarly, there is no merit to Complainants’
specific claims regarding supposedly impermissible discrepancies between the NYISO’s
analyses in the two areas.'*°

Exemptions and Offer Floor determinations under the In-City Buyer Side Mitigation

Measures are based on the actual level of excess with the inclusion of the Examined Facilities

128 See, e.g., Wholesale Competition in Regions with Organized Electric Markets, Notice of
Proposed Rulemaking, FERC Stats. and Regs. 9 32, 628 (2008), at P 18-20 (rejecting arguments for
fail[ing] to appreciate the differences in market design that exist in each region). ISO New England Inc., 125
FERC 4 61,102, at P 97 (2008) (the fact that other RTOs have enacted (or failed to enact) a particular rule is
not dispositive of the justness and reasonablenessl of market rules in other RTOs.)

129 See, e.g., PJM Interconnection, L.L.C., 115 FERC q 61,079 at P 29 (2006) (stating, while one or
more of the elements of PJM's current capacity construct may exist and be just and reasonable in other
regional transmission organizations, the Commission finds the combination of these elements, results in an
unjust and unreasonable capacity construct within PJM)

130 See Hieronymus Affidavit at 16.
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and other forecast adjustments as specifically set forth in Attachment H. The ICAP Demand
Curve reset analysis, however, uses a level of excess equal to or slightly above the minimum
Installed Capacity requirement. The purposes of the two analyses are different. The In-City
Buyer Side Mitigation Measures process appropriately uses the forecast level of actual excess in
order to determine whether a developer is making a rational economic decision to enter.
Conversely, the ICAP Demand Curve reset is examining the appropriate level to send the signal
to developers to enter the market. The time horizons are also different. The technology, the
estimate of Ancillary Services revenues, operations and maintenance expenses, property and
other taxes, and financing assumptions, among many other project-specific costs would be
different.!3!

4. Complainants Have Failed to Show that the NYISO Has Determined,

or Will Determine, Future Capacity Prices, Mitigation Exemptions, or
Offer Floors in Violation of Tariff Requirements

Complainants claim that the NYISO will make various calculations using “outdated” data
and that this somehow constitutes a violation of In-City Buyer Side Mitigation Measures. In
contradiction to that claim, they assert, through their witness, William H. Hieronymus, that the
NYISO should be using data developed as much as three years earlier in the ICAP Demand
Curve reset process, to establish a project’s Unit Net CONE. They even offer specific
examples, including taxes, the cost of capital, and fuel costs, that they believe the NYISO should

use.'32 Thus, in reality, it is the Complainants that are asking that the NYISO be compelled to

131 Section (c)(iii) provides further examples, in the context of refuting Mr. Hart’s allegation
regarding the use of the ICAP Demand Curve peaking plant costs for USPG’s South Pier Improvement
project.

132 See Hieronymus at 20.
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make calculations that would be contrary to the In-City Buyer Side Mitigation Measures’
requirements. 33
(a) The NYISO’s Tariff and Commission Orders Require the NYISO

to Look to the Currently Effective “ICAP Demand Curves” When
Calculating Mitigation Net CONE

Complainants argue that the NYISO should use ICAP Demand Curve values that are
currently pending in compliance filings before the Commission when calculating Mitigation Net
CONE."** The In-City Buyer Side Mitigation Measures, however, require that the NYISO use the
currently effective ICAP Demand Curves when making certain determinations. As
Complainants are well aware, but overlook in the Complaint, the Commission concluded in its
January 28, 2011 Order, and reiterated in its March 9 Order, April 4 Order, and May 19 Order on
Rehearing, that the current ICAP Demand Curves are just and reasonable. The NYISO has
stated that it will be prepared to implement the revised ICAP Demand Curves within twelve days of
a Commission order accepting them without further modification.'3

The Commission specifically rejected the NYISO’s request for clarification that the
ICAP Demand Curves in effect starting on May 1, 2011 be escalated. The Commission has
repeatedly rejected Complainants’ arguments in other proceedings that revised ICAP Demand

Curves be implemented sooner. In the March 9 Order, April 4 Order, and May 19 Order on

133 Complainants’ proposal is at odds with their own assertion that it is somehow inappropriate for
the NYISO to use the term “Mitigation Net CONE.” See, e.g., Initial Complaint at n. 100; Amended
Complaint at 8. Complainants also cannot invoke the NYISO’s use of that defined term to justify their
own proposal, at n.100, that the NYISO should act in contravention of Attachment H. In any event, as
delineated herein, the NYISO’s use of “Mitigation Net CONE” is fully compliant with May 2010 Order.

134 See Initial Complaint at 31-34.

135 In its March 29, 2011 and June 20, 2011 Compliance Filing, the NYISO stated that it
anticipates it could accomplish this if the Commission “does not require further analysis or revised
computations” and noted that “[i]f a Commission order requires further analysis or revised computations, the
NYISO may need additional time to implement the new ICAP Demand Curves.” June 20 Compliance Filing,
Transmittal Letter at 4.
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Rehearing, the Commission also rejected these same Complainants’ arguments that the currently
effective curves be escalated. Thus, the NYISO has no legal basis for utilizing any value other
than its “currently effective Demand Curves” to establish the Mitigation Net CONE. It would be
flouting multiple Commission orders if it did otherwise. Thus, the NYISO is not “projecting
backwards” when it makes the calculations referenced by the Complaint. It is using the most
consistent and up to date information that it can in light of the Commission’s orders.

In addition to violating the tariff, Complainants’ suggestion that an alternative demand curve
should be used to establish Mitigation Net CONE ignores the reality that the question of which value
should be used is already the subject of protracted litigation in Docket No. ER11-

2224. Moreover, Complainants’ proposal to use alternative ICAP Demand Curves is both
unsupported and contrary to the Commission’s ICAP Demand Curve reset orders.

Similarly, the fact that the NYISO would apply a version of the Offer Floor test that uses the
defined term “Mitigation Net CONE” is not evidence that it is “cherry-picking” pieces of pending
compliance filings when implementing the In-City Buyer Side Mitigation Measures. The NYISO has
proposed the label “Mitigation Net CONE” to capture the definition it must
apply in compliance with an earlier Commission order.!3¢ The only purpose of inserting a new
defined term was to clarify the tariff and avoid confusion with other terms in the Services

Tariff.!3” Complainants acknowledge that it makes no difference for purposes of their Complaint

136 Applicable precedent is clear that the NYISO must comply with the May 2010 Order even
though the August 2010 compliance filing is pending before the Commission. See, e.g., Dominion
Transmission Inc., 118 FERC 9 61,036 at P 31 (2007).

137 Specifically, as the NYISO has previously explained, the defined term was added to “clarify the
mitigation measures and avoid any implication that determinations in the In-City mitigation context
regarding the definition of Mitigation Net CONE might have precedential effects on the Demand
Curves.). See August 2010 Compliance Filing at 4-5.
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if “Mitigation Net CONE” or “Net CONE,” is the relevant defined term.'3® In addition,
“Mitigation Net CONE” is already used in the Commission-accepted version of the In-City
Buyer Side Mitigation Measures.'** The NYISO must comply with Commission-accepted tariff
language. There is thus no basis for Complainants assertion'#’ that, given the NYISO’s use of
Mitigation Net CONE, “consistency” somehow requires that the NYISO use ICAP Demand
Curve values that have not yet been accepted by the Commission instead of currently effective
values.

(b) The NYISO’s Tariff and Commission Orders Require the NYISO

to Look to the Reasonably Anticipated ICAP Demand Curves
When Calculating Unit Net CONE

When determining Unit Net CONE, the In-City Buyer Side Mitigation Measures require
the NYISO to use “reasonably anticipated” ICAP Demand Curves. 4! Therefore, in the
NYISO’s June 8, 2011 web site positing of data used in the Unit Net CONE determinations,'4?
the NYISO used the value from the reasonably anticipated Demand Curves ; namely, the I[CAP
Demand Curves that are set forth in the NYISO’s June 20, 2011 ICAP Demand Curve reset
Compliance Filing, with the escalation factor that the Commission accepted in its January 28,
2011 Order.

(c) The Commission Should Not Seek to Alter the In-City Buyer
Side Mitigation Measures Provisions Governing These Issues

138 See Initial Complaint at n. 9.

139 See Services Tariff Attachment H Section 23.4.5.7.3.2. No party objected to the use of the term
“Mitigation Net CONE in the stakeholder process considering the tariff revisions or in the
Commission proceeding which accepted Section 23.4.5.7.3.2 along with the other revisions to the buyerside
mitigation measures. See Docket ER10-3043.

140 See Initial Complaint at n. 100; Amended Complaint at 8. 41
See Attachment H §23.4.5.7.3.2
142 The June 8, 2011 web site posting is further described in Answer Section c(a)(ii).
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It would also be unreasonable to alter the tariff provisions that determine which ICAP
Demand Curve values the NYISO uses when implementing the In-City Buyer Side Mitigation
Measures because to do so would essentially require the establishment of a new ICAP Demand
Curve reset process. Based on the intensity of litigation in the current ICAP Demand Curve
proceeding it is very likely that such a process would be contentious and time consuming. Such
an undertaking would be needlessly duplicative of the efforts and analyses performed in the
ICAP Demand Curve reset process pursuant to Services Tariff Section 5.14.1.

5. The NYISO’s Tariff Does Not Provide for Continuously Escalating Offer
Floors

(a) Complainants Have Failed to Show that the NYISO is
Required to Adjust the Default Offer Floor Component Over
Time
Complainants assert that the NYISO must revise the “Default Offer Floor”'#* each time

that the ICAP Demand Curves are revised for so long as a new entrant is subject to mitigation.!'#
Under Complainants’ interpretation of the tariff, a mitigated entrant would have a new Offer
Floor based on the “NYC ICAP Demand Curve that is “currently effective” each month that the
Offer Floor is applied for a mitigated unit. As Mr. Younger would have it, each time new ICAP
Demand Curve became effective for a given month, the NYISO would determine a new
Mitigation Net CONE.!'% To do what Mr. Younger suggests would require that each month the
NYISO update the following inputs to recalculate the Default Offer Floor: (i) the NYC annual

revenue requirement; (i1) the NYC excess capacity assumption that was assumed in the latest

ICAP Demand Curve reset (which Mr. Younger apparently believes should move with each

143 The “Default Offer Floor” means the portion of the definition of “Offer Floor” which is the
“numerical value equal to 75% of the Mitigation Net CONE translated into a seasonally adjusted monthly
UCAP value.” See Services Tariff Attachment H Section 23.2.1 at definition of “Offer Floor”.

144 Initial Complaint at 35-38.
145 See Younger Affidavit at 112.

51



reset); (ii1) NYC system winter/summer ratio; (iv) unit-specific winter/summer ratio; (v) NYC
system EFORd; and (vi) the project-specific EFORd. The NYISO would then determine for
each month whether the Mitigation Net CONE or the Unit Net CONE was lower, and the
mitigated new entry would be subject to that value as the Offer Floor for the month. It is also
unclear exactly when Mr. Younger would expect the NYISO to give Installed Capacity Supplier
their revised Ofter Floors.

That scenario and its consequences are not contemplated by the tariff and would conflict
with the Commission’s clear policy that mitigation determinations be made once in advance of
entry. It is noteworthy and telling that Complainants do not even attempt to provide precedent or
cite to any Commission record to support their assertion that the established Offer Floor should
be subject to revision. It also does not appear that the question of whether an established Offer
Floor should be subject to revision has ever been vetted in earlier Commission proceedings or
orders or, based on a review of meeting materials, via the NYISO stakeholder process.

The relevant precedent is clear, however, that it would be unjust and unreasonable to
punish new entrants if economic conditions change in ways that were not anticipated at the time
of entry. As recent experience demonstrates, changing economic circumstances can result in
significant changes to the ICAP Demand Curves from one reset to the next. Allowing Offer
Floors to vary to a commensurate extent would introduce a new element of uncertainty that
would complicate, and perhaps discourage, investment by new entrants that believe their projects
are economic at the time of investment. For example, if a new project receives the default Offer
Floor based on a New York City Demand Curve which includes full property tax abatement, and

then three years later the Demand Curves are reset without tax abatement, that substantial change
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(which could be on the magnitude of forty percent) would have no relation to whether a project

was economic at the time it made its decision to enter.
(b) Escalating an Established Offer Floor Would Require that the

Services Tariff Set Forth an Escalation Rate and Describe the
Mechanics for Applying It

In response to the issue being raised during its May ICAP Working Group meetings, the
NYISO examined the issue of whether an Offer Floor, once established, should escalate. The
NYISO’s view is that providing for the escalation of established Offer Floors could be an
improvement to the current In-City Buyer Side Mitigation Measures. However, the Services
Tariff currently includes no rules governing the escalation of an Offer Floor and such rules
cannot reasonably be inferred from any other tariff provision. The NYISO does not object in
principle to adding new and revising existing Services Tariff provisions necessary to
accommodate escalating an established Offer Floor, however, the NYISO believes that
stakeholder input should be obtained first.

There is no information in the record in this, or in any other NYISO proceeding, that
could reasonably support the imposition of any specific escalation rate or the frequency of the
escalation. Complainants themselves once again offer no suggestion as to what those rules
should be. They have not even suggested what escalation factor the NYISO should use, let alone
justified a particular rate.!4 The Commission’s “rule of reason” under Section 205 of the FPA
would not permit the NYISO to implement an escalation factor if these details are not included in the
tariff.

If the Commission were to conclude that Offer Floors should escalate, new rules and

mechanics would have to be added to Attachment H and existing tariff provisions would have to

14 The Younger Affidavit at P 69 uses a long term inflation rate of 2.4% solely for purposes of an
example.
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be amended. Other tariff revisions might also be needed to accommodate the core escalation
provision. For example, there would need to be a rule specifying the escalation rate the NYISO
would use and, presumably, the source from which the rate would be derived. The tariff would
also have to specify the frequency of escalation. The adjustment could conceivably be made
annually, every Capability Period, or monthly. In addition, the Services Tariff does not
expressly address the impact of escalation on the calculation of the duration of the Offer Floor.
It appears that the November 2010 Order did not consider that an Offer Floor, once established,
may escalate under the Duration Rule. Indeed, as was noted above, the Duration Rule’s focus on
the level of capacity that “consistently cleared” appears to conflict with accounting for escalation
in the first place.

The NYISO’s stakeholders have not vetted escalating an Offer Floor.. Given the variety of
options, issues, and implications that the design of escalation rules would have the Commission should

provide an opportunity for the NYISO’s stakeholders to provide input on the questions of whether, and if so,

how, escalation should be implemented.

6. Complainants Fail to Show that the NYISO Will Not Calculate Unit
Net CONE “Reasonably”

Complainants contend that the NYISO’s responses to their questions imply that it “does not
intend to review important contracts underlying the Unit Net CONE calculations, including
wholesale power and capacity contracts.”'*” They have misunderstood the NYISO’s response and
consequently drawn an inaccurate conclusion. The fact is that the NYISO does evaluate contracts
when and as necessary to validate costs identified by a developer and to determine whether a cost is

appropriate to use in a project’s Unit Net CONE.

147 Initial Complaint at 38-40.
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Complainants confuse matters by suggesting that it is necessary for the NYISO to attempt
to project an entrant’s anticipated revenues, and thus to review revenue contracts, if it is to fulfill
its tariff obligations. The NYISO and need not examine whether it is profitable for the developer
to construct a plant based on the revenue it would receive from various sources including non-
market payments. Instead, the NYISO evaluates new entry based on whether or not the project’s
entrance decision is economic if it were to receive payments through the NYISO’s ICAP Spot
Market Auction. Whether a developer entered into an above market capacity contract does not
shed light on whether it is economic. Moreover, the NYISO’s consideration of cost information
is consistent with one of the principal objectives of the In-City buyer side mitigation measures,
since they were first established.!® Accordingly, Complainants’ allegations regarding contracts
do not help them to satisfy their burden of proof.

D. COMPLAINANTS HAVE FAILED TO SHOW THAT THEIR PROPOSED

TARIFF CHANGES ARE SUPERIOR TO EXISTING NYISO TARIFF
PROVISIONS

The NYISO has disposed of Complainants’ various stated justifications for revising the
In-City Buyer Side Mitigation provisions. ¥ Complainants also ask that the NYISO be directed
to “clarify” the Services Tariff to effectuate their various asserted “corrections” and to provide
greater “transparency” and “objectivity” where it is supposedly needed.!** Their request for
“clarification” is effectively a request for further tariff revisions since Complainants are really

asking the Commission to “clarify” that the NYISO should take actions that are either contrary

1499 See Initial Complaint at 6. Such high level conceptual suggestions fall far short of meeting
Complainants’ burden under Section 206 of the FPA to offer proposed revisions and demonstrate that they
are just and reasonable.

150 See, e.g., Initial Complaint at 6 (requesting that the Commission declare various Services
Tariff provisions to be unjust and unreasonable to the extent that Complainants’ interpretation of them is
deemed to be incorrect.)
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to, or not provided for by, currently-effective tariff provisions. Complainants also ask the
Commission to consider making the MMU responsible for calculating and verifying the Unit Net
CONE for new entrants in the future.’>! Granting this request would also require modifications
to Attachment O of the Services Tariff, which makes the NYISO responsible for performing
these analyses.

Complainants’ attempt to use the Hieronymus Affidavit to support their call for changes
to the Unit Net CONE provisions of the In-City Buyer Side Mitigation Measures. However, in
addition to being a collateral attack on prior Commission orders, their suggestions would all but
eliminate an opportunity for a project to demonstrate that it is economic. The Unit Net CONE
test provides an opportunity for a project to make a determination of whether it will enter the
market even if it is subject to an Offer Floor based on a project specific projection of its Unit Net
CONE. Complainants’ rely on Mr. Hieronymus’ declaration that Unit Net CONE examinations
are too subjective,'>? and thus claim that the tariff should be revised. However, Mr.
Hieronymus’ premise fails. It is possible to have a Unit Net CONE that is less than Mitigation
Net CONE. The MMU’s 2010 State of the Market Report concludes that combined cycle plants
may be more economic than the Demand Curve combustion turbine peaking plant.'>* Further, a
new entrant may have unit characteristics that make it more economic than the ICAP Demand
Curve peaking plant. Mr. Hieronymus even acknowledges that Mitigation Net CONE “itself is

not market-derived, but is set by making a large number of assumptions, intended to anticipate

151 Initial Complaint at 6.
152 Hieronymus Affidavit at pp. 5-6.
153 See Potomac Economics, LLC, April 2011. 2010 State of the Market Report. Available at: <

http://www .nyiso.com/public/webdocs/documents/market advisor reports/2010/2010 NYISO SOM_ -
_Final 4-22-11.pdf> atpp. 6, 11, 42, 203.
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expected real world outcomes but nevertheless determined administratively”'>* That is a
supporting reason for using Unit NET CONE in one of the two exemption tests and for having ti be
available to set the Offer Floor price.!3 Because Complainants have completely failed to
show that the NYISO’s existing tariff provisions are not just and reasonable they have failed to
carry the first part of the “dual burden” under FPA Section 206. They likewise fail to meet the
second part of the dual burden analysis, which requires a demonstration that their own suggested
changes are just and reasonable. Indeed, to the limited extent they do anything other than offer
vague suggestions for alternate tariff provisions, they provide no support for them other than
their broad claims that the concept will help to promote transparency and objectivity. Their
suggestions also fail to address important design considerations, such as the choice of escalation
rate.

In addition, the Commission has long disfavored attempts by individual stakeholders to
make “end-runs” around ISO/RTO stakeholder processes and impose new tariff provisions

through litigation.!® Under the NYISO’s shared governance system, proposed tariff revisions

154 Hieronymus Affidavit at p.11.

155
) It also appears Comﬁlainants may be seeking rule revisions that favor “steel in the ground ...
in relatively close proximity to the load that must be served.” See Hieronymus at p. 11. Mr. Hieronymus
overlooks the important role of controllable lines, generator leads, and Special Case Resources in the

capacity markets. For the New York City capacity market specifically, there are two new significant

capacity projects that have begun construction and plan to enter the New York City capacity market and thus
would be Complainants’ competitors. One project is not “steel in the ground” (Hudson Transmission
Partners), and the other is not “in relatively close proximity to the load” (Bayonne Energy Center, a plant
located in New Jersey with a generator lead to New York.). Thus, Complainants’ call for “steel in the ground”
is telling of their motivation to revise the In-City Buyer-Side Mitigation Measures to tilt them in favor of their
own existing and proposed new capacity projects.

156
See, e.g., New York Independent System Operator, Inc., 90 FERC 9 61,319 (2000) (rejecting
alternative ICAP recall bid proposal put forward by a single party in opposition to a system approved by

the NYISO’s stakeholder committees); USGen New England, Inc., 90 FERC 9 61,323 (2000) (rejecting
unilaterally filed contract for system restoration services); New England Power Pool, 90 FERC 9 61,168
(2000) (expressing preference for consensus market redesign proposal in New England); Sithe New
England Holdings, LLC and Sithe New Boston, LLC v. New England Power Pool and ISO New England
Inc., 86 FERC 9 61,283 (1999); reh’g denied, 88 FERC q 61,080 (1999) (rejecting a market participants
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are developed collaboratively, and Section 205 filings are made, with rare exceptions not
relevant here, only with the concurrence of the NYISO’s stakeholder Management Committee
and its independent Board of Directors. Complainants are signatories to the agreements
establishing this shared governance structure and should not be permitted to flout it.

The NYISO has indicated that it is open to further stakeholder discussions concerning the
only question raised by Complainants that is not addressed by the current tariff and has not been
addressed in the stakeholder process or in a Commission order, i.e., the issue of the escalation of an
Offer Floor, once the Offer Floor is determined. Section II1.C.4 above explains that
Complainants do not even propose a specific escalation rate, and that there is no basis in the
record of any proceeding to insert an escalation rate, let alone establish the mechanics of
escalating an Offer Floor once it is determined.

In addition, the NYISO previously indicated that it is considering possible additional
revisions to the In-City Buyer-Side Mitigation Measures, among which are those identified by the
Management Committee and those delineated by the NYISO Board of Directors.!S’ There is no
reason why a future stakeholder discussion of those new enhancements could not also address
Complainants general concern that the existing tariff should be revised to provide stakeholders with
more information. There is thus no reason for the Commission to address their proposals before they
have been vetted with stakeholders.

E. COMPLAINANTS HAVE FAILED TO JUSTIFY HOLDING THE
NYISO’S CLASS YEAR COST ALLOCATION PROCESS IN ABEYANCE

attempted unilateral revision of a complex arrangement developed by an ISO); PJM Interconnection,
L.L.C, 84 FERC 461,212 at 62,035 (1998) (“| W]e emphasize that in accepting PJM’s proposed revisions
... we deferred to the judgment of the PJM ISO and its Board concerning a regional solution to an
identified regional problem based on what we understand is a broad, if not unanimous, consensus.”).
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Given the arguments and evidence presented above in Sections A and C and the
supporting affidavits) the Complainants have not raised any legitimate concerns that could
possibly justify holding the NYISO’s Class Year Facilities Study process in abeyance.
Complainants have failed to identify, let alone meet, the legal standards that must be met before the
Commission could lawfully grant such relief.

Complainants do not specify what authority they are asking the Commission to exercise.
They appear to essentially be asking for an injunction against the NYISO but have not made a
proper request that the Commission seek such an injunction under Section 314 of the FPA. If
Complainants are asking the Commission to waive the NYISO tariff provisions governing the
Class Year Facilities Study process schedule they have failed to address, and cannot satisfy the
well-established criteria for obtaining tariff waivers. Among other things, the Commission
requires parties seeking waivers to demonstrate that “a concrete problem needs to be remedied”
and that “the waiver will not have undesirable consequences, such as harming third parties.”!®
Because Complainants have failed to carry their burden of proof under Rule 206, they cannot be
said to have identified “a concrete problem that needs to be remedied.” Nor could they plausibly
assert that indefinitely suspending the Class Year Facilities Study process would not have
“undesirable consequences.” Suspending the process would be contrary to Commission policies

favoring the efficient processing of interconnection requests. It is likely that at least some

158
The Commission’s evaluation of whether it should permit tariff waivers has focused on
several key points, including whether: (1) the entity seeking the waiver acted in good faith; (2) the waiver

is of limited scope; (3) a concrete problem needs to be remedied; and (4) the waiver will not have
undesirable consequences, such as harming third parties. See, e.g., New York Independent System
Operating, Inc., 125 FERC 461,005 (2008); ISO New England, Inc., 117 FERC § 61,171 at P 21 (2006);
see also Wisvest-Connecticut, 101 FERC 4 62,551 (observing that errors was “an inadvertent mishap”);
Great Lakes Gas Transmission Limited Partnership, 102 FERC 4 61,331 (2003); TransColorado Gas
Transmission Co., 102 FERC 9 61,330 (2003); Northern Border Pipeline Co., 76 FERC 461,141 (1996).
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project developers would be materially harmed by an indefinite delay and Complainants have
offered nothing to show that this would not be the case.!>

The Commission has long sought to streamline and eliminate unnecessary barriers to
ISO/RTO interconnection processes.'®® Complainants’ suggestion that holding the Class Year
Facilities Study in abeyance would have no significance because the process “has historically
lagged behind schedule anyway™'®! indicates a remarkably blatant disregard for both
Commission policy and the importance of the interconnection process.

Complainants exaggerate the urgency of the supposed need to prevent the Class Year
Facilities Study process from moving forward. They originally claimed that action was needed by
June 10, 2011 because the NYISO’s stakeholder Operating Committee might act on Class Year
2009 and 2010 Facilities Studies by that date.'®> In fact, the Operating Committee decided, without
any discussion regarding the Complaint or buyer-side mitigation issues more generally, to defer
action on both of those studies until its next meeting. That meeting is currently
scheduled for July 14, 2011. Based on that meeting date, there is no possibility that the NYISO
would issue final mitigation exemption or Offer Floor determinations under its currently
effective tariff provisions's? until after the NYISO confirms each project’s acceptance, which

would be due to the NYISO on August 15, 2011.1%4

199 Complainants’ request would impact projects on Long Island and in the Rest-of-State region
because of the inter-related nature of the Class Year process.

160 See, e.g., Interconnection Queuing Practices, 122 FERC 9 61,252 (2008). ¢!
Initial Complaint at 48; Younger Affidavit at PP 45-47.
162 Tnitial Complaint at 19.

163 Whether the NYISO has made a determination, and whether a unit is exempt or has an Offer
Floor, is confidential and commercially sensitive information. The NYISO’s September Filing and
November Answer made clear that any determinations made prior to the effectiveness of the then-
proposed enhancements to In-City Buyer-Side Mitigation Measures, i.e., under the prior version of the
tariff, “would not be altered or affected by the amendments proposed in this filing.” See September Filing
at 14. See also, November Answer at 14, n. 39, Docket No. ER10-3043-000. The measures in effect
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Moreover, the only possible way August 15 would be the date after which the NYISO’s
determination were final is if all twelve projects in the 2009 and 2010 Class Years accept their
SDU and SUF cost allocations, assuming approval by the Operating Committee on July 14,
2011. Experience suggests that this is unlikely to occur. In addition, it is possible that the
Operating Committee might not approve the Class Year Facilities Studies at the July 14, 2011
meeting, in which case, final determinations would not be made until later.

It is true that the Commission, like the NYISO, recognizes the potential harm of
uneconomic entry but that does mean that extraordinary scrutiny is needed on the theory that any
possible error will irrevocably harm the market. If the Commission were to accept the
Complaint’s arguments, which it should not, it could set a refund effective date as early as June
4,2011. Complainants express concern about detrimental reliance but such claims would appear

to conflict with existing Services Tariff provisions which clearly state that the tariff is always

prior to the November 27, 2010 effective date of the current Buyer-Side Mitigation Measures and the
NYISO’s implementation of them do not appear to be at issue in this proceeding.

164 Pursuant to OATT Attachment S Section 25.10.2, which sets forth the provisions applicable to
Class Years 2009 and 2010, the next but not final phase will be:

o [f the Operating Committee approves both study reports, a notice will be sent to Class Year 2009
and Class Year 2010 developers. Developers would then have 30 calendar days to indicate their
acceptance or non-acceptance of their System Upgrade Facility (“SUF”’) and/or System
Deliverability Upgrade (“SDU”) cost allocations.

o Non-Acceptance of SUF cost allocation would result in the removal of the project from
the Class.

o Non-Acceptance of SDU cost allocation would result in the removal of the project from
the Class Year Deliverability Study.

o Ifany Class Year 2009 Developer rejects their cost allocation for either SUFs or SDUs, the
NYISO has four weeks to prepare and issue revised SUF and/or SDU reports and cost
allocations, as applicable, for both Classes.

e Ifall Class Year 2009 Developers accept their SUF and SDU cost allocations, but any Class Year
2010 Developer rejects its cost allocation for SUFs or SDUs, NYISO has two weeks to prepare
and issue revised SUF and/or SDU reports and cost allocations, as applicable, for Class Year
2010.
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subject to change pursuant to Section 205, and thus under Section 206, of the FPA.!6>
Complainants invalidate their own argument by asserting that the mere existence of the
Complaint eliminates detrimental reliance concerns. In any case, Complainants specifically state
that they are not asking for extraordinary action to avoid creating a situation where auction
results would have to be re-settled. Nor do they appear to be asking the Commission to take any
kind of impermissible retroactive action, such as revising the tariff in a manner that would
impact any buyer-side mitigation exemption and Offer Floor determination that may have been made
in the past. They are merely seeking to put developers on notice that future determinations made
pursuant to the In-City Buyer-Side Mitigation Measures, as accepted in Docket No. ER10-

3043, would be subject to modification if the Commission were to accept the Complaint. No
extraordinary action is required to achieve this result.

Complainants also fail to demonstrate that the market, or they themselves, would actually
be harmed even if the NYISO were to make the kinds of implementation errors that they allege,
which the NYISO does not concede. The potential combined impacts of the NYISO’s supposed
“errors” would not change the outcome of the exemption or Offer Floor determination for either
of the two Complainants that have projects which the NYISO is presently examining.!¢.

Moreover, the mere fact that a NYISO determination results in lower revenues for

165 See Services Tariff, Sections 3.3 (“[t]he ISO Services Tariff and any related Service
Agreement are made subject to all applicable federal, state and local laws, regulations and orders.); and
14.4 (“Nothing contained in the ISO Services Tariff or any Service Agreement shall be construed as
affecting in any way the right of the ISO . . . to make application to the Commission for a change in: rates,
terms, conditions, charges, or classifications of service; the provision of Ancillary Services; a Service
Agreement; or a rule or regulation, under the FPA and pursuant to the Commission’s rules and regulations
promulgated thereunder.)

166 As was noted above, the NYISO prepared an additional exhibit to the Boles Affidavit
that also addressed.this issue. The NYISO will not submit that exhibit, and is prepared to have this
Answer be considered without reference to it, unless the Commission requests the
information or the Complainants consent to its disclosure.
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Complainants,'®’ or in new capacity resources clearing the market before those owned by
Complainants, does not mean that the determination is an “error,” a tariff violation, or a
justification for revising the tariff.

F. COMPLAINANTS MUST NOT BE ALLOWED TO INAPPROPRIATELY
INJECT THEMSELVES INTO MARKET POWER MITIGATION
FUNCTIONS THAT MUST ONLY BE PERFORMED BY INDEPENDENT
ENTITIES

The Complaint includes a single sentence claiming that “Complainants are not seeking to

inject themselves into individual exemption or mitigation decisions, or seeking access to
confidential information that new entrants provide to the NYISO in the course of the mitigation
process.”!%8 The inclusion of this language reveals that Complainants recognize that it is neither
appropriate nor consistent with precedent (or with the NYISO’s understanding of the practices of
other ISOs/RTOs) for them to be involved in administering market power mitigation measures.
Nevertheless, the very next sentence of the Complaint betrays their desire to do exactly that by
acknowledging that their objective is to be in a position to “confirm that the NYISO is, in fact,
complying with the requirements of the Services Tariff.”'%® This is not properly the
Complainants’ responsibility. Permitting them to usurp the role of the MMU (if not the
Commission itself) in this respect would allow them to tip the “balance between the need to

protect consumers from the exercise of market power and the goal of avoiding over-mitigation

that may keep capacity out of the market......... 170 and create a serious risk of impeding entry.

167 See Sithe New England Holdings, LLC v. FERC, 308 F.3d 71 (1% Cir. 2002).(stating that ICAP
Suppliers had no “statutory entitlement” to a particular level of capacity revenue or even to any capacity
revenue at all.)

168 Tnitial Complaint at 46.
169 [d
170 Midwest Independent Transmission System Operator, Inc., 123 FERC 961,297 at P 63 (2008).
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Commission precedent has been clear, starting with Order No. 888 and continuing
through the early ISO/RTO implementation orders, Order No. 2000, the market monitoring
policy statement(s), Order No. 719, and the Order No. 719 compliance proceedings, that market
power monitoring and mitigation are functions that must be performed by independent entities.
They are not to be undertaken by, or even in collaboration with, market participants. This is in
part because of the need to protect confidential and competitively sensitive information (which
was discussed above. It is also because mitigation measures must balance the need to protect the
continued existence of well-functioning competitive markets against the need to avoid overly
restrictive or unpredictable restrictions that could discourage entry.!”!  The Commission has
confirmed that the same principle must guide the design and implementation of the In-City
Buyer Side Mitigation Measures.

Complainants, however, have powerful economic incentives to try to use the In-City
Buyer Side Mitigation Measures as a tool to prevent new entry, regardless of whether it is
economic, that would compete with their own In-City resources. Mr. Hieronymus openly
reflects this self-interest when he argues that it is safer to err on the side of over-mitigating new
entrants and that the balancing should “tilt to favor protection of the market.”!”> The
Commission should not lose sight of Complainants’ motivations when evaluating their claims
that one independent entity - the NYISO - is failing to fulfill its mitigation responsibilities.

Complainants ignore the fact that another independent entity, the MMU, is already responsible

71 See, e.g., Midwest Independent Transmission System Operator, Inc., 122 FERC § 61,172 at P
121 (accepting a proposal that “both protects consumers from market power, while also avoiding over-
mitigation that can cause reliability problems to the extent that it keeps capacity out of the market over the
longer term”); Midwest Independent Transmission System Operator, Inc., 123 FERC 961,297 at P 63
(2008) (finding that the conduct threshold proposed “strikes an appropriate balance between the need to
protect consumers from the exercise of market power and the goal of avoiding over-mitigation that may
keep capacity out of the market”)

172 Hieronymus Affidavit at pp. 16, 23.
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for detecting such issues, and the In-City Buyer-Side Mitigation Measures already specifically
provide for the MMU’s input.

In the MOPR proceeding, one of the Complainant’s corporate parents invoked the axiom
that the antitrust laws are supposed to work for the benefit of competition, not competitors, and
suggested that the same principle should apply to Commission-jurisdictional market power
mitigation measures.!”? The NYISO agrees with the principle but is very concerned it would be
violated if Complainants are permitted to have a de facto role in the administration of the In-City
Buyer Side Mitigation Measures, or are otherwise allowed to make the measures more
burdensome and unpredictable to their potential competitors.

G. COMPLAINANTS SHOULD NOT BE PERMITTED TO DICTATE THE
ACTIONS OF THE INDEPENDENT MARKET MONITOR

Complainants would have the Commission compel the NYISO’s independent MMU to
take various actions.!’ For example, they ask that the MMU (along with the NYISO) be
directed to “require new entrants to provide all contracts necessary for the NYISO to verify their
respective estimates of Unit Net CONE and to identify any arrangements providing implicit or

explicit subsidies or that would otherwise give the new entrant an incentive to bid below costs or

173 Specifically, the NRG Companies’ corporate parent, NRG Energy, is a member of the “PJM
Power Providers Group” which has contended in the PJM MOPR proceeding that “that the purpose of the law
is ‘the protection of competition, not competitors.” Brunswick Corp.v. Pueblo Bowl-O-Mat, 429 U.S. 477, 488
(1977) [emphasis in original] (quoting Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962)); see also
Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 767 n.14 (1984); Brooke Group Ltd. v. Brown
& Williamson Tobacco Corp., 509 U.S. 209, 224 (1993); NYNEX Corp. v. Discon, Inc., 525 U.S. 128, 135
(1998) (a Sherman Act claim “must allege and prove harm, not just to a single competitor, but ... to
competition itself”).” See Request for Rehearing and Clarification, PJM Power Providers Group, Docket No.
EL11-20 and ER11-2875 at 13 (May 13, 2011).

174 Complainants fail to explain what legal basis the Commission would rely upon to compel the
MMU to take these actions. Because Complainants have neither named the MMU as a respondent to the
Complaint, nor expressly accused it of any failure to fulfill its existing responsibilities, and because the
MMU does not appear to be a “public utility” for purposes of the Federal Power Act, it is not clear what
authority Complainants would have the Commission exercise.
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that would make it indifferent to ICAP clearing prices.”!”> They also recommend that the
Commission consider directing the “MMU, rather than the NYISO” to “calculate and verify new
entrants’ Unit Net CONEs in the future.”!76

These requests should be rejected because individual market participants should not be
allowed to dictate the actions, or the monitoring and mitigation priorities, of an independent
MMU. The MMU is already responsible for detecting potential market power abuse and market
manipulation in the NYISO-administered markets for energy, ancillary services, financial
transmission rights, and capacity.!”” As an independent entity, it determines what issues warrant
its attention consistent with its overall responsibility to detect and report potential market
problems to the Commission. The MMU is monitoring and supporting the NYISO’s
administration of the In-City Buyer Side Mitigation Measures. To the extent that the MMU
believes that the NYISO’s effort warrants closer attention, it has discretion to give the issue a
higher priority. If the MMU is satisfied with the NYISO’s actions it should not be compelled to
devote more attention to them than it thinks necessary.

Commission precedent is clear that ISOs/RTOs, even though they are themselves
independent entities, should not be dictating to MMUs.!”® It follows that Complainants should not
be permitted to do so, especially given their failure to show that the NYISO has failed to fulfill its
responsibilities.

As was explained above, the NYISO’s tariff delineates the roles of the MMA and the

MMU. Complainants’ have not come close to carrying the “dual burden” of proof under FPA

175 Initial Complaint at 40.
176 Initial Complaint at 46.
177 See Services Tariff Attachment O.

178 See, e.g., Allegheny Electric Cooperative, Inc., et al. v. PJM Interconnection, L.L.C., 122
FERC 4 61,257.
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Section 206 that they must overcome in order to justify revising the tariff to allow market

participants to instruct the MMU to increase its focus on particular issues of concern to them.

1. CONCLUSION

For the foregoing reasons, the NYISO respectfully requests that the Commission deny the

Complaint in its entirety.

July 6, 2011

Respectfully submitted,

s/ Ted J. Murphy
Ted J. Murphy
Hunton & Williams LLP
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CERTIFICATE OF SERVICE

I hereby certify that I have this day caused the foregoing document to be served on the
official service list compiled by the Secretary in this proceeding.

Dated at Washington, DC, this 6th day of July, 2011.

/s/

Hunton & Williams LLP
1900 K Street, NW
Washington, DC 20426
(202) 955-1500
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

New Yok Independent System Operator, Ine. I Docket Nos, EL1L42-000

AFFIDAVIT OF JOSHUA A BOLES
Mr., Joshua A, Beles declares:

1. I have personal knowledge of the facts and opinions herein and if culled to testify
could and would esifly competently hereto.

I.  Purpose of this Affidavit:

b

1 submit this uffidavit in support of the NYISO's Answer to the Complaint filed by
Astoria Generating Compuny, L.P., the NRG Companies, and TC Ravenswood, LLC
(collectively the “Complainants”). Specifically, | address and refute the ¢laims made
by the Complainunis that the NYISO's implewentation of the “In-City Buyer-Side
Mitigution Measures,”' has been flawed or will be flawed in the [uture.” T
demanstrate that the NYISO's implementation adheres 1o all aspects of Atachient H

and Attachment O o the Services Tartdf and Comunission Orders.

' Asthe NYISO does in the Answer, [ usc the term “In-Clty Buyer-Sicde Mitigation Measures™ ta
refer (o the curreply-eitective buver-side capacity market mitigation provisions in Allschment H to its
Services Tanft, mcloding those (hat were uccepted by the Commission in it series of orders in Docket
ER10-304%,

* The Complaint does nol ruise issves vegarding mitigation measures applicable 1o Special Case
Resources ("SCRs™1 o the NYISO's implementation of mitigation measures for SCRs. and it does nol
purport W propose 1o modity existing, or propose new, provisions applicable to SCRs. Accordingly, 1 am
not addressing or discussing mitigation measures regurding SCRs. References herein to Instalied
Capucity Suppliers. the mitigation of cupacity suppliers, and similar terms do not mean SCRs,

Boles Affidavit -1



e

This affidavit does not address Compiainants” alternative elaim that, ro the exwent the
Commnussion agrees that the NY1SO bus properly miplemented the Services Tanlf,
that the tanff should be revised.  The NYISO's Answer explains that Complainants
bive not made a legally sufficient showing 10 justily such chonees, This aflidavil
also does nol addresy possible enhancements that might be made o the existing
Services Tariff provisions, specifically, the possinility of making wrift changes to

provide for the escalution of Offer Floors, once established.

1. Qualificalions

4. T amn the Supervisor ol Momioring, Analvsis, and Reporting for the Market Mitization and
Analysts Department (“MMA™) of the New York Independent Systermn Operator, Inc.
["NYISOT). My responsibilitics include supporting the Director of MMA in administering
the N Y150)'s market power mitigation measures, including the capacity market measures,
which are set forth in Attachment H to the NYISO's Market Administranion and Control

Area Services Tanff (“Services Tariff™),
3. I received an MLA. in Applied Economics and a B.A. in Economucs from the State University

of New York at Buftalo.

6. For the past six vears | have been involved in numerous macket power mitigation
matters, including those involving the In-City Insialled Capacity” (“TCAP”1 market,

I'have been actively involved in the NYTSO's development and implementition of

* Terms with anival capiialization that are out olherwise delined berein shall have the meamng
specificd in the NYISO's Market Administration and Conirol Area Services Tarfl ("Services Tarff™) and
if not defined therein, they shall bave the meaning specified m the NYTSO s Open Aceess Trunsmission
Taritt (“OATT .
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capacily mirkel mitigation rules sinee 2007, 1 was part of the NYISO team that
developed the tarift enhancements that now comprise the In-Cily Buyer-Side
Mitigation Measores. | have also waorked on all of the subsequent NYTSO filings in

response to the Commission’s orders, or other parlies” pleadings, on thal subject,

7. I have submitted atfidavits in support of several mitigation pmcaediugs,"’ including an
In-City ICAP procecding. Most recently, T submitted an Affidavit to support the
NY[SO's recommendalion to retain 2 S00 MW threshold for determining Pivotal
Supplier status” in response to the Commission’s May 2010 Order on capacily
mitigation.” Talso submitted an affidavit in support of the NYISO's annual reporl on
the effectivencss of the Demand Curves and withhalding in the Rest of State capuacity

murketl.

See Supporting Affidavir of Josfia A, Boles in An explanation of the reasons why MMP
comeluded than offers submined for a NYCA Genervator sxceedsd the threesholdy ser forth in Sections 1(h)
and 3.2.3 af the MMM, and thut the Generator shoold be made sibject to the mitigarion measire
proposed in Rate Schedule M-1, includizg o supporviing Affidavi of Joshua A, Boles, Anachments C, D,
E, in New York Independent Svsrem Operaior, Ine s, in Filing Regresting Authanry to Prospeciively
Apply New Mitigation Ruleys to Three Specifically Mentificd Generators, Requesting Liniited Waivers of
the NYISO s Taviff and of the Conmmission's Regulations, Seebing Expedited Comneission Netion, and
Requesting Shoriened Notice and Commenr Peviads, Tocket No. RROB-1682-000 (filed Seplember 4,
M) see alsa Supplemental Affidavit of Mr. Joshua A, Bales, the Supeevisor of Monitoring, Analvsis
and Reperting for the NYI50O, Auachment B, in Morion for Leave to Respoad, and Respome, avd Request
Jor Confidentiol Treatment aned Ecemption from Freedom of Information Aci Disclosure of the New York
lndependent Sysien Operatar. fuc. (Ocrober 73, 2000) Dockel EROD- 1682 4KKY, See afso, Affidavit of
Jashua A. Boles, Atachment A, in New Yorlk Independemt System Operator, Ine., Dockers ERO2-1(82-
000, LRUS-1682-004 (Dled Dee 3, 2009); see alvo, Affidavit of Joshua Boles, in Comptionce Filing of the
New York Indvpendem System Operator, Ine. Dockets EROQ-1682-000, EROS-1682-001, ER09-1682-002
(filed Jon 20 2010).

* Sew New York Independent System Qperator, Inc., Compliance Filing, Docket No, ER10-2210-
000, er el (Angust 12, 200100 wl Allidavit of Joshua A, Boles,

“ New York Inddependent System Operator, Ine.. 131 FERCT 061,170 (20100 ("May 2010 Order™).

? See New York Independent System Operator, Inc. Complinnce Filing and Request for
Confidential Treatment, Docket ERO 13001419, FRO3-647-01 1 {iuly 25, 2008) at Attachmene LU,



I bave been and am actively mvolved m all aspects of the NYTSO s TCAP market
mitigation measures. For the past year, [ have been responsible for Lhe
implementation of all aspects of the NYISO's In-Cuy Capacity market mitigution

measures, including the huyer-side market power mitigution rules.

1I1. Implementation of the In-City Buyer-Side Mitigation Measures

9.

1

11,

In my role as the Supervisor in the MMA, one of niy core responsibilities js the
implementation of the NYISO's In-City Buyer-Side Mitigution Measuwres. Tam
responsible for ensuring that the NYISO's implementation complics with all of its

tarift obligutions.

In-Citv Buyer-Side Mitigation Measures require that the NYISO examune proposed
capacity projects (“Projects™) identified in uccordance with the Services Turifl and

Commission Orders. "

The NYISO adheres to the In-City Buyer-Side Mitigation Measures when making
exempuivn und Offer Floor Determinations. My allidavit will address the following
aspects ol the NYISO's compliance with the Tn-City Buyer-Side Mitigation
Measures: (A) the application of inflztion in the Tnit Net CONE calculation, (13) the
use of the currently effective Demand Curves (o determine Mitigation Net CONE” for

purposes of performing the exemption test pursuanl (o 23.4.5.7.2(a) (the “Pait A

Y See Services Tariff Auachment H Scetion 23.4.5.7.3, see also, Ocder on Complianee 134 FERC

P OLORS (2011) at P25,

* The term Mitization Net CONE is in Services Atachment H Seciion 23,4.5.7.3.2. The vse of

Mitigation Net CONE is in accordance with the May 2010 Order. See forher discussron of the werm in
Answer 2l n. 34 and Section TLC 45



Exemption Test™) and te caleulate the default Offer Floor'™ ("Default Oller Floor™)
based on 75 percent ol the Mitigation Net CONE, (T} the calculation of projected
ICAP Spot Market Auction prices for purposes of (1) the Parl A Exemplion Test, (i)
the exemphtion test pursuant o 23.4.5.7.2{h) (the "Purt B Exemption Test™), and (1)
the determination of ressonablv anticipated Unit Net CONE. (I3) the provision of
required and additional information, (B) the involvement of the NY1S0's Marke
Monitoring Unil (“MMULU™), (F) Due Diligence; and (G) the various misstatements in

the Affidavit of Craig Haat, |
A. The NYIS(Ys Lse of Inflation in Exemption and Offer Floor Determinations

12, The NYISO does apply inflation in its determination of a proposed Project’s
reasonably anticipated Unit Net CONE for pumoses of the Part B Exemption Test. Tt
also aecounts for nflation when establishing an OfTer Tloor if the Offer Floor is based

on a Project’s Unit Net Cone.

13, The Par B Exempion Tesl ststes that “An Installed Capucity Supplier shull be
excmpt from an Offer Floor it ... the price that is equal to the average of the ICAP
Spot Marketr Auction prices in the six Capability Periods beginning with the Starting
Capability Period is projected by the 150 1o be higher, with the inclusion of the

Installed Cupucity Supplier, thao the reasonably anticipated Unit Net CONE of the

" The NYTSO uses the term “Defuult Offer Floor™ w mean the portion of the definition of “Offer
Flisor" which 1 the “numeneal value cqual o 73% of the Mittgation Nes CONE transhated imto a
seasonally adjusted monthly UCAP vilue ™ See Services Tanff Attachment F Section 23.2.1 at defininion
ot “Offer Floor™.



14.

LS.

l6.

Installed Capacity Supplier.™! The Unil Net CONT used in the Part B Exemiplion
Test is the sumne Unit Ner CONTE that is otilized 10 establish the Project’s Offer Floor

i the reasonably unticipated Unit Net CONE is lawer than Mitigation Net CONE."

Fur purpnses of demonstrating how mliation is applicd throughout the Unit Net
CONE caleulation 1 provide the following example using a hypotherical Project with
a Mitigation Study Period of 2012 through 2014, Note that, 1 accordance with the
In-City Buyer-Side Mitigation Measures, the Mitigation Study Period is the hree-
year Period “heginning with the Summer Capabilily Period commencing three years
from the sturt of the vear of the Class Year."" For ease of refcrence, the example

will simply refer 1o u vear.

As the Tuble below wlustrates, inflation is used in the Unit Net CONE esleulation in
arder to provide Lhe correct treattnent of real and nominal dollars, for both costs und

[LYVEMLICS.

The NYT1SO's calculation of a4 Project’s reasonuhly anticipated Unit Net CONE
begins by expressing a Project’s costs in the year's dollars of the first year of the
Mitigation Study Period. Tn the example in the Table below, the first year of the
Mitigation Study Period is 2012, The total investment cost and fixed operations and
maintenance (“O&M™) costs are esculated to 2012 dollars as the starting point, For

years lwo and three of the Mitigation Study Period, the levelized carrying charge and

1 Gupvices Taciff Attachment H Sectivn 23.4.3.7.2(b).
12 4o Services Tanff Anachment H Scetion 23.2.1 at delinition of “Offer Floor ™
" Gpe Sarvices Tarlf Atachment H Section 2.4.5.7.2.



17:

13,

19,

Mxed O&M costs are escaluted so thyt the values are appropriarely expressed as

nominid values,

The Table also illustrates that infkution is also relleeted in the caleulwtion of the
revenue componenis. Ancillary services revenues are escalated for the second and
third vears of the Mitigation Study Period. Ancillary services revenues reguire
escalation because they are representutive of dollars of the first vear of the Mitigarion
Study Period and thus need w be converted from real to nominal values in years two

andl three,

As the Table depicts, net energy revenues are net escalated in the same manner as the
other Unit Net CONE values. The reason they are nol is that the caleulation of ael
energy revenues uses an average of forward gas prices for the yvears of the Mitgation
Study Fertod, The nominal gus price forwards implicitdy include inflation. NERA
uses Lthe average of lorward gus prices to caleolate a single net revenue value that is

used for cach yeur of the Mitigation Study Period as stated in the Meehan affidavie

The sinuigh! averuge of the three unnoal Net CONT values for cach year of the
Mitigation Study Pertod is the Tinit Net CONE. The single value represents the

average net cost of pew entry over the Grst three yeurs of a Project’s lile,



21,

The IPurt B Exemption Test compares Unit Net CONE to the “average of the ICAP

Spot Market Auction prices in the six Capability Periods beginning with the Sturting

Capubility Period. ™" This eomparisan is also illustrated in the Tible below,

The inflation rate the NYISO used for purposes of caleulating the reasonshly

anticipated Uit Net CONE is 2.13 peccent. The 2.15 percent value represents the

long werm inflation rate (2.4%) net of wehnological progress (.25%), as stated in the

Meehan affidavir.

Demonstration of Inflation Applications in Unit Net CONE Caleulation

= g

Y ur I 2012 N f E-UI‘.T 214 Mies o

A Total Investment Cost per kKW L 2,000 1 Capal costs inflaied 1o Et'ﬁ-i;;.‘:

B Lovelized Curmving l.l'l:.urga:- ------ 201G 12265 12.5?.5{: ..... ' -;';m 2 and 2 escalaedd
'C"r 1 Annual Fixed ﬁ;s;h{ $20.00 é{u—;;'; T $20.87 Yeurs 2 und 3 escalatpd

13 et Ereroy Iil,::-vem:s SHINDO 'plﬂﬂ.ﬂ-l:.l._ _I"S EREIE Cias lorwsrds reflect mﬂnlil.:i;_ -
I Ancillary Services Revonues !-5.{1':};."“ B .11 I 55.22 Yeears 2 :H:'I-L;E t:suuru-t_t:d
O | Aol NacONE SISSO0 | SI6048 [ SIGR08 | —A"B-C-D-E

G| Unit N:rr LONE 161.52 ) = Average (2002, 2013, 2014)

Tn addition o Mr. Younger's incorrect statements regarding the NY1S0'S supposed

failure to use inllation in performing the Unit Not CONE anal y:-ses,l': the examples he

provides contain errors. He is wrong (0 say that 4 Cliss Year 2009 project has a Uait

Net CONT in 2009 dollars. He tikes the flar S100/AW-vear 2009 dollar vidue and

applies il beginning in 2012, which gives the appearance thal inflation is completely

'* See Services Tariff Attachment H Scetion 23.2.1 al definition of *Offer Floor™
" Younger Affidavitat PP 61-72, and Exhibir MDY-6.




ignored hetween years 2009 through 2012, The Table demonstrates that the NYTSO

docs recognize inflaticn.

Finally, Mr. Younger has incogrectly caleulated the Delault Offar Floors in Bxhibits
MDY-5-2 and MDY-5-3 iIn Younger's Supplemental Affidavii in the Amendment 10
the Camplaiat. In Exhibit MDY-S-2, the Default Offer Floor for 2012 of $126.04
appears 10 have been calculated based on the 2013 Demand Curve and not the 2012
Demund Curve, which would have produced u correct value of 123,93, Younger's
caleulation of the Deluult Offer Floor for 2013 is similarly miscalenlated, The
overstated values widen the dilference berween the Defuult Offer Floors hased on the
two Demand Curves, thus supporting Younger's comparison. The magaitude of the

correction is relatively minimal, but it is important to note for accuracy.

B. Determination ol Mitigation Net CONE

24

The NYISO's Answer expluins that the NYISO's use of Mitigation Net CONE is in
compliance with the Cormmission’s May 2010 Order. When performing the Parl A
Exemption Test, the NYISO uses the capacity price on the currently effective New
York City Demand Curve corresponding to the average smount of excess capacity
above the In-City Installed Capacity reguirement, expressed as a percentage of that
requirement. that formned the basis for the Demand Curve approved by the
Commission. That value is the “Mitigation Net CONE™,

The cumrently effective TCAP Demand Cuarve lor New York City is established

pursuant o Section 5.14.1.2, of the Scrvices Tariff. As discussed in Section D of this

' See Answer at n. 24 and Section 111C 4.4,



Affidavit. on June §, 2011, the NYTSO posted oa its web site cerluin daty, including,
as of that date, the Mitigation Nel CONE ol 31 11.34/kW-year in TCAP terms and
Default Otfer Floor of $83.50/&W-vear in [CAP tcrms.

26, Tocompute these valoes, the NY IS0 used the S143.15 NYC Annual [CAP Revenue
Requirement as the starting point. The paint on the currently effective ICAP Demand
Curve corresponding 1o the average amount of exeess capycity used Lo form (he busis
of those curves is 4 percent; this is the Mitigation Net CONE vulue of $111.34/&W-
veur m ICAP wrms. To compute the Default Offer Floor, the NYISO ook 75 percent
of the Mitigution Net CONE to arrive at 2 Default Offer Floor of $83.50/kW-vear in
ICAP terms.

27.  The NYISO then determines the monthly Offer Floor values for the Summer and
Winter Capahility Penods using the same methodology that was accepted by the
Commission for the currently effective New York City Demand Curve, Because the
Demand Curves are stated as ICAP, the NY 150 convered that value to UICAP.

28.  Another step required in the caleulation of the UCAP value for the Mitigation Net
CONE determined through the steps in the preceding parageaph is: “for the each year
after the last year covered by the most recent Demand Curves upproved by the
Commission [lo incredse 1t by the escalalion factor approved by the Commissien for
such Demand Curves."'” As discussed in the Answer, the corently cffective ICAP
Demand Curves as of June 8, 2011 specifically do nol inchude an escalation faclor;

therelore, the NYISO wmutribuled zero percent escalation. [t the ICAP Demand Curves

"7 See Services Tartff Attachment 14 Scction 23.4 574, This section of the tari ¥ does not refer
1o escalating, or provide for the escealstion of, an Offer Floor once the Offer Floor is deteemined. The
Answer responds to the Complainant’s proposal to escalate an estabtished Offer Floor,

10
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34.

that are elfective al the ime the NYISO makes u luture deferminution pursuant o the
In-City Bayer-Side Mitigation Mcaswies include a Commission-approved cscalation
factor, the NYISO will use the escalation Factor o accordance with (he Alachmenl H
provision quoted in the paragraph ahove when applving Mitigation Ner CONE in the
Purt A Baemplion Test and the Parl B Exempiion “Test,

The In-Ciry Buyer-Side Mitigution Measures also reguire thut the NYISO use
Mitigation Net CONE to determine the Default Offer Floor. The NYISO utilizes the
value determimed in accordance with Atachment T1, which is as deseribed in the
paragnuphs 24-26. The Default Offer Floor is equal to 75 percent of the Miigation
Ner CONE.

Projected 1CAP Sputl Market Auction Prices

The NYTSO's calculation of the projected TCAP Spot Market Auction Price for use in
both the Part A Exemption Tesl and the Pact B Exemption Test is in accordance with
Attachiment H. For the Parl A Exerplion Tesl, the NYISO is to use “the ... average
of the 1ICAP Spal Mearkel Auclion price {or each month in the lwo Capability Peniods,
beginning with the Summer Capability Perind commencing three vears from the stan
of the year of the Class Year (the “Starting Capability Period™) ... projected by the
1SO."" For the Part B Exempiion Test, the NYISO is 1o use “the price that is cqual

to the average of the ICAP Spot Market Auction prices m the six Cupability Periods

5 Sop Services Tariff Attacliment H at Section 23.4.5.7.2,

11



heginning with the Starting Capability Period ... projecled by the 180, with the

inclusion of the Installed Capacity Supplier”"”

31, Accordingly, for the In-City Buver-Side Mitigation Measure data posted on June 8,
2011, the NYISO used the New Yark City Demand Curves that it filed in March.® as
revised in accordance with the Commission’s May 19, 201 1 Order (such New York
City Demund Curves, the "Filed Demand Curves™),"' The Filed Demand Curves
used, therefore, are identical to the New York City Demund Curves filed by the

NYISO in its June 20, 2010 Demand Curve Compliance Filing.*

32 The NYISO believes that its Filed Demand Corves are in accordance with the series
of Commission orders in Docket FR11-2224. Aceondingly, it is reasonable to project

future ICAP Spot Market Aucrion prices uiilizing the Tiled Demand Curves.

23, If the Comnussion issues an order accepling new New York City Demand Curves ar
provides the NYISO with a basis o reasonably anlicipate ¢ lorecast that 18 based on
Demand Curves other than the Filed Demand Curves, the NY [30 would use them (o
project the average of the ICAP Spot Market Auction prices when performing the

Part A Exemption Test und the Part B Exemption Test,

g 7

» See New York Independent System QOpecator, Toc., Complianee Filing and Request for Flexible
Lffective and Implementarion Dotes, Dockel Nos. ER1-2224-004 and LR | 1-2224.00% at Atunchinents 1
and 1.

M New York Independenr System Operaror, Ine,, 135 FERC P &1 170 {201 1) (*May 201 |
Ohler™y.

" See New York Independent System Operator, Inc., Compliance Filing and Contimed Reguest
for Flexible Effecrve and Implomentanon £ares, Docker Nos, LR11-2224-00 (“June Compliance
Filing”) st Attachments [and IL



34, The Services Tarift also requires that the NYTSO use the “reasonably anticipated
ICAP Spot Market Auction foreeast priee” in its vompuotation of a Project’s Unit Nel
CONE.*" For the Junc 8, 2011 web posting, the NYISO wilized the Viled Demand

Curves.

D. The NYISO Provides Stakeholders with ax Much Information as Reasonably
Practicable Regarding the Implementation of the In-City Buyer-Side Mitigation
Meuasures

35, The NYISO timely complicd with the dara posting requirements set forth in the In-
City Buyer-Side Mitigation Measures, Specifically, Atachment H requires that
“Ibjelore the commencement ol the Initial Decisinn Period tor the Class Yeur, the
TSO shall post on its website the inpuls ol the reasonably anticipated LCAP Spot
Market Auttion [orecast prices determined in accordance with 23.4.5.7.3.2, the
Expected Reurements, and the Examined Facilities, before the Initial Praject Cost
Allocation™ (the “Required Duta™y*" This requirement was nol present in Attachment
H. nor was there any similar requirement, prior to the Commussion’s acceptance of

the In-City Buyer-Side Mitigation Measures in the November 2010 Order,™

36, On November 12, 2010, the NYISO first posted to its wehsite the Required Data™
and notilied its stakcholders of the web posting. That pasting was prior to the

Commission's November 2010 Order, which was issued on November 26, 20100, In

M See Services Tariff Attachment H Section 23.4.57.3.2,
M Quryices Tariff Attachment H Section 23.4.5.7.2.2,

M See New York Independent Systean Opevaror, fnc., 133 FERC T 61,178 (2010} (the “November
2000 Order™).

15

The November 12, 2010 web posting of Reguired Dats is available at
<hitp/www.nyiso com/public/webdocs!productsficap/ineity_mitigation/In-City_ICAP.pdi>

13



addition to the Required Daa, the NY1SO posted additional information.
Specificaily, the NYISO provided the New York City Annual JCAP Revenue
Reguirement, and the escalation rate that, as of that date, would have been used for
purposes of estublishing Mitigation Net CONE. ‘The November 12, 20H) web sne
posting also provided the Default Offer Floor in both ICAP und UCAP terms, and the

reasonably anticiputed TCAP Spot Marker Auction prices.

17.  As described in the Answer.” the NYISO anticipated that the Initial Decision Period
for Class Year 2009 and Cliass Year 2010 was going 1o commence on June 10, 201,
bused on the Operating Committee's meeling agenda. Accordingly, on June 8, 2011,
the NY IS0 posted on ifs weh site the then-current Required Data” and notified its
stakeholders of the web posting. The Tnitial Decision Period did not cominence on

June 10, 2010, and it hus not yet commenced as of the date of this liling.

38, If prior to the anticipaled conunencement of the Tnitial Decision Period, there is o
change w value set {oril on the web posting, the NYTS0 would update the web
pusting. Consistent with ather aspects ol the In-City Buyer-Side Mitigation Measures
as deseribed in this Affidaviz, if the Commission 1ssues an order aeeepting new
Demand Curves or provides the NYISO with a basis to reasonably anticipate ICAP

Spot Marker Auction prices based on Demand Curves other than the Filed Demand

7 Yoo Amswer at Section ILD.

" The Junc §, 2011 web posting of Required Data is available ar
<htrpeifwww nyiso.conypublic/webdoces/productsicapfineity_mitigation/In-City_ICAP_Buyer-
side_Nangution_Test_Data pdf>.

14



Curves, the NYISO would post on its website & spreadsheet with the revised dute and

would notily its stakebolders,

39, The NYIS0 and its consultants, NERA Economic Consulting and Surgent & Lundy,
(collectively, the “Consultants”™) communicated, individually and jointly, with the
Projects. As discussed below, Mr. Hart's aflidavil contains nomemons significant
crrors including his statements regarding the number of communicalions between the
NYISO, NHRA, and Sargent & Lundy with US Power Generating Company

USPGT).

40.  The NYISO also responded in writing wea series of Complainanis” wrillen questions,
regarding the In-City Buyer-Side Mitigation Measures and posted those responses on
its weh site, and naotified its ICAP Working Group of the posting of that
information. ™ As indicated on the NYISO's agenda for its May 2, 2011 JCAP
Warking Group meeting,”” the NYTSO discussed its respanses to the guestions and
answered stakeholders” additional questions. nearly all of which were posed by
Complainants, The NY150 did not respond to Complainants’ questions, or questions
from any other stakeholder, which would require the disclosure of confidential

informarion or information from which confidential information could be derived.

¥ Fhe NYISOYs responses are avaiiable at
<hupi/fwwwayiso.comf/public/webdocs/cammitcess/bic_cupwg/mesting_mualeraln/20] 1-05-
OM/BSM_Ans_to_Questions_[CAPWG_0502] 1 xdf>.

* ICAP Working Group ageada for May 2, 200 | meeting available w1
<htp:/iwww.nyiso.com/public/webdocsfcomminces/e_icapwg/moecting_materials/201 E-05-
NUICAPWG Agenda (050211 pdf>. (The Complaint notes that the discussion ocewrred, too.)

i3
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42.

The NYTS0 posted v its web site a list of additonal questions regarding the [n-City
Buyer-Side Mitigation Measures that it noted at the meeting. and notificd the ICAR
Working Group of the posting and provided an oppertunity for stukeholders to submit
uclditional questions.” Only the Complainants submitted added questians, and the
NYISO posted those to the NYISO's website.™ At its May 2, 2011 ICAP Working
Gronp meeting. the NY 15O informed stakeholders it would be responding to further
questinns regarding Lhe [n-City Buyer-Side Mitigation Measures. The wopic was also
notieed w stakeholders when it issued the agenda for the May 16 JCAP Working

Group meeting. '

The NYISO responded 1o the questions at the May 16, 2011 TCAP Warking Group
meeting. The NYTSO responded to Complainants” questions, exceplt [or those which
soght confidential information or information from which confidential information

could be derived.
lavolvement of the NYISO's Independent Market Monitoring Unit

The In-City Buyer-Side Mitigation Measures, and Aftachment O require thal “the 1SO

shall seek comment from the Markel Moniloning Unit on matters relating (o the

List ol guestions comptled by NYISO availabie al

<htip/fwww.nyiso.com/public/webdocs/commuttees/bic_icapwg/mecting_mutenial /201 1 -05-
O2TCAPWO _meeting_ 5-2-2-11_ Buver-side_mitigation.pdf>

* Complainams® list of eddivional questions available at
<hupfiwww . nyiso.canvpublic/webdocs/committcesfbie_icapwg/meetingmaterialsf201 1-05- 16/USPG-
TCRavenswood-NRG_Redline_5-5-11,pdl>

TICAT Working Group May 16, 2011 meeting agenda avaitable at:
hitpfwwwenviso com/public/webdocs/commillees/bic_icapwa/meeting materialsf2011-05-
POICAPWG_Apends_05 161 L .pdf.

16



45,

determination uf price projections and cost caleulations.”™ The NYISO has complicd
with that regoirement. As explained in this scetion and in the “Due Diligence™
section below, the NYISO's intemetion with its MMU goes well beyond the

requirements vellined above.

Prior to identifying the reasonably anticipated ICAP Spot Murket Auction prices
which are included with the Required Data, the NYISO provides the inforination o,
reviews the information with, and receives comments from the MMTI As explained
in parsgraphs 30-34 above, these price projections are used in the NYIS(s
determimnation of Mitigation Net CONE uscd in the Parl A Exemption Test, the Part B

Exemption Test. and to determine a Project’s reasonably wnlicipated Unit Net CONEL

The NYISO also provides the MMU with the price proiections used for each of the
Prijecis when perlorming the Part A Exemption Test and the Part B Exemption Test.

The NY IS0 and the MMU bath review that data.

As exaplained further in the “Due Diligence™ section, the NYISO provides the MMU
with the mlurmation contained in the templates it ceceives [rom developers at the
initial stage of the mitigation cxamination. These (emplates are the starting point for
the cost calculations pecfonned in the Unit Net CONE determination process. The
NYISO provides the MMU with additional information (rom the developers, and
other pertinent information that is has, including inlormution received from the
NYISO's Consultants. The MMU und the NYISO discuss this information o the

extem that the MMU desires.

" See Services Taniff Anachment H Section 3.4.5.7.3.3: see also Altachment (at 20.4.6.2.0 1.

17
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48.

F.

S(),

The NYISO has also requested that the MMU review and provide inpul on nel energy
and ancillary services revenucs used as an ofTset in the Unit Net CONE calculations,

and (he MMU has done <o,

The MMU has also provided comments to the NYISO and its Consultants an
proposed methodologies to use. the analysis of information pravided by Prajects, and

other aspects of the implementation of the Le-Cily Buver-Side Mitigation Measures,

The NYISO Exercises the Appropriate Level of Due Diligence in its

Adlministration of the In-City Buyer-Side Mitigation Mcasures
The process by which the NYI150 delermines a Project’s reasonably anticipaled Unil
Net CONE ensures an appropruade fevel of due diligence necessary to determine the
reasonably anticipated Unit Ner CONE for anv given project. The NYTS0 s
mmplementation of both supply-side mitigation and buyer-side mitigation is fair and

impariial.

The NYTSO retained the Consultants (o nssist it in performing the [nit Net CONE
analysis. NERA has extensive knowledge and expertise in forecasting energy and
ancillary services revenues, as is evident from the Atfidavit of Gene Meehan.
Sargent & Lundy’s extensive knowledge and expertise dentitving and estimating
¢osis necessary for a Unit Net CONE determination is evident from the Affidavit of

Christopher Ungate submulled in the Demand Curve Resel pmmcding.ﬁ With theiwr

¥ Soe New York Independent Svstem Operator, Inc., Complianee Fiting and Reguest for Flexible

Effective wund dmplementation Dates, Docket Nos. ER11-2224-004 and ER11-2223-005 {collectively,
“March 29 Compliance Filing™) at Attachment V,

i8
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33.

expertise, and inpul from the MMU. the NYISO is positioned w reasonably and

[aithiully implement the In-City Buvar-Side Mitgation Meusures.

When discussing due dilipence associated with murkel mitigation measures, there are
a fow importanl considerations (o keep io mind. In aceordance with Services Tariff
Altochment 11, Service Tanll’ Atiuchment O, and (he FERC Behaviora! Rules. Murket
Participants have an ubligation 1o provide sceuraic information to the NYIS0. ‘This
data and inforrmation ¢reated to submit such information (o the NYTSO must be
retained for a period of six years. I the MMU suspects thut » Market Participant has
provided fulse or misleading informarion to the NYTSO it hus an obligation to refer

such maters to the Cormmission,

On September 28, 2011, the NYISO sent data requests (o each of the Projecis. Since
that time, the NYISO hus been working with its Consoltants and the MMU on the
calculation of the reasonably anticipated Unit Net CONE for each of 1he Projects.
Two templates that were sent (o each one of the Examined Facilivies. The first is a
wemplate for data related 1o capital costs and the second is speeifie ro plant
characteristics and vanuble operating and mamtenance costs. These templates are
also deseribed in the NYISO's responses o Complainants® questions. which were
provided to all stakeholders and discussed at the May 2. 2011 ICAP Working Group

neeling,

Prompily after sending the lemplates o cach Project, the NYISO and its Consullunis
individually or jointly had a teleconference with each Project 1o review the data

reqjuired by the teruplales. Al the direction of the NYISO, Surgeat & Lundy and

19
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Consultants and the MMU, the NYTSO complies with the requirements of the Tn-City

Buyer-Side Mitigation Measures,

The NY SO uses Surgent & Lundy to wid it with its examination and analyses of
information necessary to determine Unit Net CONE, incloding capital ensts and other
plant-specific information vilized o formulate cectain values identitied in the Table
o Seclion A, Al lhe direction of the NY1S0, Sargenl & Lundy communicates
directly with the Project’s representatives, including answering their questions
regarding required information, and haviag the Project clarify information, Sargenl
& Lundy also obtains nformation and clanlicalions reguesied by the NY 150 und (he

MML.

In sddition w exumining the templates and other information submitted by the
developer, Surgent & Lundy reviews other information, as described in P 52. Sargent
& Lundy has multiple expents from many different disciplines reviewing and

evaluating periinent information.

Mr. Younger incorrectly states that the NY1SO does not review contracts,” The
NY IS0 and its Consuliants do evelunie comracis. Contraets ure ong of & number off
meuns ta vilidate costs identified by a developer (o determine whether it is
appropriate to use a cost wentified by a developer in the caleulation of a project’s

Imit Net CONE.

® Younger at PP 10, 15. 81-33.
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61,

62.

63,

The NYTSO does not consider the anticipated revenues a Project might receive under
power supply agreements. The In-City Buyer-Side Mitigation Measures require the
NYISO to determine whethier a project is economie based on the revenues it is
projected W recelve through an ISO-administered market.. Tn addition, the purpose of
the Tn-City Buyer-Side Mirigation Measures is (o prevent uneconomic entry. Tt is not
o detenmine whether a project 1s reasonably anticipated w be profitable hased on all

iy " k]
of its polentially non-mirket revenue streams.

The NYI50 uses NERA o aid the NYISO in its calculation of nct ¢ncrey and
ancillary secvices revenue and the incorpormtion of net revenues into the Unit Net
CONE analysis, NERA also evaluaies the reasonableness of the cost of debt and
equity 1o be used in the anmlysis. Al the direclion of the NYISO, NERA estimated the
energy revenues for the Projects being evaluated. NERA's rale 15 further described in
the Affidavil ol Eugene Meehan submitted with the Answer (the “Mcechan

Atfidavit”).

The NYISO provides 1o NERA the range of the level of execss 1o be used in
determination of the energy revenues, The Mechan Affidavit describes NERAS use
of the NERA encrgy model in relation to Unit Net CONE determinations, The
NYISO also provides to NERA the ancillary services revenue to be included in the

[Init Net CONE caleulations.

The NYISO estimates ancillary services revenues based on historic ancillary clearing

prices for a plunt with simiiar chacacteristics that gualifies to receive the same

7 See Services Tadlff Attachment H Section 23.4.5.7,
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04,

65,

Gy,

ancillary services revenues as the exumined Project. The NY ISO also evalvates

ancvillary services revenue estimates provided hy the Project, if submitted,
Hart Atfidavit

The Hart Allidavit provides four “examples” of the purported luck of transparency
und other alleged deliciencics in the NYISO's application ol its Tn-City Buyer-Side
Mitigarion Measures. The preceding scctions of this affidavit refute (hose ¢laims.
This seclion further refutes them by responding to each of Mr. Han's “examples™ and
demonstrating that they are inaccurale, misleading, not plausible, and contrary (0 (he
facts. The truth is that the NYISO has provided, and will continue 1o provide, more

ransparency and information than its tariffs require,

Mz Haurt's first example involves data submission for a new entrant’s UNC
caleulution.™ He refers to the NYISO's responses at the May 2, 2011 and May 16,
2011 ICAPWG mectings and then claims thar the NYISO did not make it clear
whether a new entrant was required to submit cost data for cach cost category. His
claimn is completely nnfounded. The In-City Buyer-Side Mitigation Measures require
the NYISO to make Unil Net Cone determinations, This determination reyuires cost

data from the developer,

The ranff revisions accepted by the Commission in its November 2010 Ordey

included a new provision which recognizes that the developer must timely submi

# gee Harl Adavicat P11,



67.

69

requested diati for the Unit Net CONE determination, ™ That requirement is in
addinion to other Anachment H and Commission tequirements for market participants

to provide complete and accurate information 1o 1SOs,

Further, the NYISO's written answer 0 Question #7 at the Muy 2, 2011 ICAP
Working Group meeting provided a two-page list ol capitil costs, fixed O&M costs,
and variable Q&M costs that the NY SO uses in its determination of cach Project's
reasonably anticipated Unit Net Cone caleulation. In addition 1o the two-page list, the
NYISO response to Question 7 stuted: “The NYISO reguests from the Examined
Facility all of the necessary information for making & Unit Ner CONE determination.
The NYISO reviews the information and. when nocessary, requires additionnl and/or
supporting documentation from the Examined Facility.” The requirement for projects

Lo provide cost data could nol be more clear,

Mr. Hart also references an October 7. 2010 conference call between USPG and the
Consultants. Mr. TTart claims that the Consultants “advised” USPG that the “safest
response” was o default (o the cost assumptions from the Demand Curve proxy
unit.™ He then uses 1his tesponse to suggzest thul ather developers rmuy “cherry-pick”

low costs (o arlilicialy reduce a project’s Unit Net CONE.

The Answer explains the inaccuracy of Mr. Hart's description. In addition, it is not
the practice of the NYIS0 or ils Consuitants to merely acoept the costs figures

received fram a developer, repandless of whether those costs were the Demnuand Curve

¥ Nee Services Tarff Atachment T Section 23.4.5.7.3.4.
¥ See Hart AfGdavit st PP 11 -12
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13.

peaking plant’s costs. The NYISO, and the Consultants scrutinize the data submitted
and evalugte them to determine whether it is reasonable to assume that they
accurarely represent the Project’s actual costs, and il un estrmite, whether the
cstimate is rcasonahle. The NYISO, the Consultants, and the MMU also reyuare
clarilying und supporting information and documenitaiion (rom the developer, if the

information suhmitted raises quesiions.

The submission of the Demand Curve peaking plant’s costs would anly provide a
g point Trom which to compare a Projeet’s actual casts and estimates. Even thal
would be the case only if the Project was the same as the Demand Curve peaking
plant und the developer had the same capital structure, amonyg other commaon
characteristics. Maoreover, the Consultants who parlicipated on that call do nor share
USPG's recollection and would not have madde that specific statement. Thus, even if
Me. Hart used the word “advise” in his alfidavit to mean “inform”, it would be
inaccurate, Further, the NYISO™s Consultants do not “adyise™ project

represenialives.

The NYISO requires each Project for which it is muking # Unit Net CONE
determination to submil cost information. Because the Unit Net Cone may he
calculuted prior 1o uctual costs being incurred, befare procurement contracts, or

finuncing commirments are executed, a developer may need 1o eslimale certain cosls.

M, Thart's assertion that new entrants may “chemry-pick™ is thus not plavsible. To

accept his characlerization would require an assumption that a Project would provide

25



false, macenrate, or incomplete infarmation to the NYISO, and thar NYISO, the

Consultants, and the MMLU would overlook and simply accepl the information.”™

73, Mr. Hart's second example criticizes the level of interaction between the NYISO, the
NYISO's Consultants, and the developer in the Unit Net CONE determination
prf:u:css.“ Hart asserts thar USPG received just one limited inquiry from the NY1ISO,
To the contrary, the NY1SO and its Consultants engaged USPG on numerous
occasions, through telephone calls and through an exchange of e-mail, including

communications in which Mr, Hart was dircetly involved.

T4. In tact, | have deterrained thai there were at least eighicen interaclions between
NYISO saff, and/or its Consuliunts, with USPG regarding the South Pier
Improvement project between September 2010 and June 2011, Becavse the NYISO
believes that the content of these communications constitutes confidential information
T have not prepared a svinopsis of them for inclusion in this Afhdavit, Tean say,
withoul diselosing USPG confidential information. thal the varnous intenwetions
addressed specific duta and inputs being considered by the NYISO and ity
Consuitants in the course of the NY150’s application of the in-Ciry Buyer-Side

Mitigation Measures to the South Pier Improvement project,

" Thus the NY1SO demonstrates thar it does not do what Mr. Hicronymus fears bécause it daes
rely on “glear, observable facturs denived [tom project specilic charaetenstics thal ... have been verilied
by the NYISO See Hieronymus Affidayit at 16.

" 4ee Han Affidavitut P 13.
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76.

7.

78,

These facts disprove Mr. Harl's second example and scrve to further demonsirate the
transparency and the diligence with which the NYISO applies in administering the In-

City Buyer-Side Mitigation Measures.

Mr. Hart's third example idenlifies a *May 19, 201 | conference call,” and cluims that
during the call “the NYISO advised vs. " of mtormation provided to proposed
projeets.™ This interaction was, in fact, 4 one-on-one phone conversation initiated by
a NYI1SO emplovee ondet my supervision at my direction, with a USPG employce
that the NYTSO understands directly reports w Mr, Hart. The NYTSO initiuted the
call because the NYISO identified errors in financing cost information submitied by

USPG.

The Thart Affickavit misrepresents this dialopue, making it appear as il the NYISO
provides no other information 1o the new entrant, which is simply not true. Thus, Mr.

Hart™s third example fails to supporl his claims.

My, Harl is correct in one respeet.. The NYISO has stated that “no information will be
provided to [USPG] concerning other Chuss Yeur projects."” Flowever, he is
incorrect when he then states that “[wlithhelding sech information leaves Murket
Participants with no ability to confivm that the testing paramelers are being applicd
consistently and fairly.” The Answer explains that it is not the Complainants’ role (o
confirm whether the lesting parameters are being upplied consistently and Faxly to the

Complainanis’ potential competitors. N also explains the NYISO's tanff

" Hart Affdavic st P 14,
Ed



reguirements o protect this comumercially sensilive information. The Answer, this
Afhduvit, snd the Meehan ATRdayvil demonstrate that the Buyer-Side Mitigation

Measures are being applicd consistently and fairly.

79, Mr. Hart's fourth example 1s that the NYISO did not identify the differences in the
NERA model vsed in the Demand Curve reset and in the Unit New CONE
determinations.” The NYISO responded to that guestion gt the May 2, 2011 and the
May 16, 2011 ICAP Working Group meeting. There is i gas price adjnstment, as
deseribed i the Mechan Affidavit. Rather thun the level of exeess capacity used in
the Demand Curve reset process, which, in accordance with Services Tarill Section
3.14.1.2, is equal t or shightly ahove the locational minimum Installed Capacity
requirement, for the Tnit Net CONE determunation the level of excess capacity nsed
is in accordance with the In-City Buyer-Side Mitigation Measures.™ Annther
difference., as previously explained, is the period ol years lor the energy and ancillury
services revenues. The Unit Net CONE caleulation uses the firse three vears of
energy and ancillary services revenues, ulong with an annualized cost ol new entry
consistent with the Tn-City Buyver-Side Mitigation Measures which provide that the
Unit Net CONE is for the Miligation Study Period of three years, In the Demand

Curye resct, nel energy revenues are calenlated for thinty vears, discounted by « risk

¥ Soe Ham Affidavic st 15,

' Swe Services Tadff Atachment H Section 23.4.5,7.3.2, Sce also Section 234.5.7.3.3 twhich
provides for the NYIS() 1o revise its forccast for “prior (o the ISO's issuance of (he Revised Project Cost
Allocation™ in the Class Yeour Facilities Study Process “based on the Examinad Facilities that remain in
the Class Year lor CRIS and the Rxamined Facifities that meet 23.4.5.7.3 (I or (1™,
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Ri.

adjustment factor, and present vatued in real termis.”” The validity of this period and

the rationale for using a different period than is used for the Demand Curve Reset.

Another dillerence is that a “demand payment™ is not caleulated. The “demand
pavment” feature of the NERA model used for the Demand Curve 1s so that the
NERA “Madel solves lor the Demand Curve by finding capacity pavments (refered
[0 us “demand puyments” in the mode!) thal sutisfy the zero supernarmal profit

“#% “Tha Unit Net CONE determination docs

criteria (revenues egual expenditiimes).
not involve the setting of 4 Demand Curve; therefore, the “demand payment™ leature

of the NERA moded is not used, and the mode! does not solve for & Demand Carve. ™

My, Harl takes ot ol context and misstates a commenl tade during a conference call
between USPG and the NYISO. Mr. Hart usserts thar the NYTISO said “it did not see
uny reason why the methodologies used 10 set the Offer Floors and make the
Mingation Exemption Testl determinations geeded o be congistent with the
methodologles that it had just used in tho Third Resel Process ™ The NYISO's
statement was nol that there was no reason, it was tha there was & reason for the

diffcrences and there was not Commission Order or wriff or tarift requirement rhat

* Lem Meshan Affidavis, PP 2238,

* See Independent Study to Estahlish Parsmsiers of the 1CAP Demand Curve for the New York
Independem Sysiein Operator, Altwhment 2 (Meehan Affidavit) Exhibit B ut 62, in NVew Yok
Independent Systew Operator, Inc., Voariff Revisions te huplement ICAP Demand Curves for Capabilfiy
Years 204 12012, 200 2/201 3, and 2001 372014, Docket No. ERT1-2224-000 (fled November 30, 2010,

* Thus. PP 81-82 refutes Mr. Hicronymos® fear that there 15 not a clear basis for the

methodologicn! ditferences. See Hicronymus Aflidavitat p. 16
“ See Hart Affrdavicat 16.
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the same methodaologies be used for both purposes, which Tunderstand is the case in

the PIM Inierconnection, LLC's cupacily market design.

Conclusion

82

This Affiduvil, in conjunction with ihe Meehan aftidavit, demonstrates that the
NYISO's implementation of the In-City Buyer-Side Mitigation Mcasares is und will
continue to be consistent with all aspects ol Anachment H and Autuchment O to the
Services Tariff and related Commission Orders, Complainants are wrong to claim
that they are implemented in 4 manner (hat is flawed or that will be flawed in ihe

Tuture.

This concludes my affidavic.

in



ATTESTATION

T am the witness identified io the foregoing Affidavit of Joshua A. Boles duted July 6, 201 1
(the “Affiduvit”). [ bave read the Affidavit and am familiar with its contents. The facts set tonth
therein are trie o the best of my knowledge, information, and beliel.

£ Joshua A, Boles
Joshuu A, Boles
Supervisor, Marker Mitigation and Analysis
New York lndependent Svstern Operator, Tne.
July 6, 2011

Suhseribed and sworn o before me
this 6" day of July.

il



ATTESTATION

I am the wimess identitied in the foregoing Alfidavit of Joshua A. Baoles dated July 6. 2011
(e “Affdavie”s § have read the Allidavit and am tamiliar with its contenls. The Facrs set forth
therein are true 10 the best of my knowledge, information, and beficf,

A Boles
Supervisor, Market Mitigation and Analysis
Mew York Independent Sy-tem Operator, Ine,
July 6, 2011

Subseribed and sworn 10 before me

this 6% duy of July, n s il
' A=Y
AL 7 )

DIANE L. ESAM
Motary Puthic, State o Wew York
Cualifie) 0 Schenedlacy Counly
Mo, 4524850 -
Comeission Expirea March 21, 20 .f.".I
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NERA ) ; Eugene T. Meehan
Econcimic Consuiting Serior Viee Preshlent

Matonal Economis Aestarch Asaccaton, Inc.
1255 23" Slrzal NW
Wsiingion, DO 200s7

UNITED STATES OF AMERICA
BEFORE THIE
FEDERAL ENERGY REGULATORY COMMISSION

New York Independent Svstem Operator, 1nc. Docket No. EL11- 42-000
AFFIDAVIT OF
EUGENE T. MEEHAN

Mr. Tagene T. Mechan declares:
1. 1bave personal knowledge ol the fucts and opinions herein and if ealled to testify could

and would testily competently hereto,

L Purpose of this Affidavit

1

The purpose ol this ulfidavit is to describe the role of NERA Eeonomic Consulting
("NERA"} in comnection with the New York Independent System Operator's (“NYIS0™)
implementation of the current version of the buyer-side mitigation measures. These
measures are sof forth in Attachment H of the NY1S0s Market Administration and
Conlrol Arca Services Tariff (“Services Tariff™). As the NYISO does in its Answer, |
refer o these measures as the *Tn City Buyer Side Mitigation Measures™, NERA is

perfarming work related 1w the NYISO's determinstion of Unit Net CONE' that is part of

" Terms with initial capitalization that are nut etherwise defined hercin shall have the meaning
speciied in the NYTSO's Mirket Administration and Contral Area Services Tarlf ("Services Tariff™)
and if not defined therein, they shall have the meaning specified in the NY1S0's Open Access
Transmission Tarifl (“OATT™).

NERS Enonomic Cunsufiing



Eugence T, Mechan
the In-Ciry Buyer-Side Mitigation Measures® for proposed new capacity projects in New
York City ("Projects”). In describing NERAs rofe, [ also describe certain aspeets of ihe

Unil Net CONE methodology.

I1. Qualifications

3. TamaSenior Vice President with NERA and have more than thirty yeurs expenence
consulting with cleetric and gas companies. T have testified as an expert witness hefore
numerops state and federal regulatory agencies, and in Federal court and arbiteation

proceedings.

4. My consuliing practice at NERA locuses on (he arcas of electricity arift design,
clectricity procurement. wholesale power market design, electricity costing and pricing.
market power analysis and miligation, power contract analysis, and power cosl risk

managenient.

I have winked extensively on elecinie utibity and electricity market issues in New York

e

State. Thave provided consuliing services for New Yark electric companics on a
continuous hasis since 1980, ndvising the companies an production cost modeling,
Lransmission expansion, competitive bidding and reliability, and marginal generating
capicity cost quantitication, In 1987, T preparced and spunsored the New York Power
Pool’s position paper on competitive bidding Lor independent power prodlucer supplies.

That paper set forth the New York Power Pool’s policy posilion on the establishment of

* As the NYISO does in the Answer, Tuse the term “In-C'ity Buyer Side Miliganon Measores™
1o refer to the currently-effective buver-side capacity market mitigation provisions in Attachment H to
ns Services Tanfl, includmeg those that were acoepted by the Comimission in its senes of orders in
Duckel ER 11023043,



Eugene T. Mechan
comipetitive bidding processes, power purchase contracts based on avoided cost, and the
various implementalion issues. Many of these positions were adopted by the New York
Public Service Commission ("NYPSC”), [provided testimony on behall of the New
York Stale investor-owned electric wtilities concerning the proper methodology to use
when analyzing the cost-effectiveness of consorvation programs. This methodology was
adopred by the NYPSC and used as the basis for demand-side muansgement evaluation in

New York from 1982 through 988,

T warked with the NYISO as well PIM Interconnection, LLC (“PIM) and 15O Noew
England Tnc. ("ISO-NE"} in 2003 and 2004 to smidy the joint capacity mirkct design
proposal known as the Centralized Resource Adequacy Marker or ("CRAM™) and was a

co-author of NERA's CRAM repor.

T was retained by National Grid to advise the load serving entitics in New England with
rospect 1o the 1ISO-NE forward capacity market setilement negotiations and sttended

miany of the sellement sesstons.

T direcied NERA’s effornts for the NYISO in connection with the ICAP Demand Curve
reset for the three Capability Years of 201 1/2012, 2012/2013, and 2013/2014, and the

NYISO's previous TCAP Demand Curve resel.

A full stuterment of my guoalifications is provided as Exhibit Meehan-A.

5]
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12.

13,

4.

Eugene T, Mechan

Overview of NERA's Role and Aspects of ithe Methodology
NERA was rerained by the NYISO 10 determine certain companents of the Unit Net
Cone for individual Prejects, NERAs rale inclnded estimating energy and uncillary

services revenue offsets tor use n the Unit Net CONE caleulations.

Sargent and Lundy LLC (Sargent & Lundy), another consultant retained by the NYISC,
provides information for the Unit Net Cone dererminations. Specifically, Sargent &
Landy provides cost and performance data for individual Projects, including informiation
concerning capilul costs, fixed and variable operating and maintenance (“O&M”) costs,
property and other laxes, insursnvce costs, real levelized carrying charges (based on
inpuls [rom NERA, as described below), heal rates and cmissions, S1art cosis, capucivy
levels und forced ontage rates. Tt is my understanding that Sargent & Landy obtains the

information [rom the developers and other sources,

NERA used the information provided by Sacgent & Lundy and the NY 150 when
estimaling net cnergy and ancillary service revenves.  NERA provided information und
analysis to NYISO regarding the costs of capital and the capital structure specitic 10
individual Projects and the developers that Sargent & Lundy used in caleulating
levelized carrying charges.

NERA actively pasticipated in teleconferences hetween and amaong the NYTSO. Sargent
& Lundy, and the independent Markel Monitoring Tinit (NMUJ for the NYLSO, Potomac
Economies, Lid,, regarding the Unit Net CONE methedology and the data and inpuis.
NERA made cemmn recommendations as part of this colluboration.

At the NY(SO's direclion, NERA aisn spoke directly with Project represeniatives.

4



Lugene T. Mechan

V.  Net Energy and Ancillary Services Estimales

15. NTRA developed net cacrgy and ancillary services revenues using the cconomelric
mode] vyed m the NYISO's Demand Curve reset process. ‘The sconometric model uses
the Project-specific inputs, such as heal rates and other physical characteristics, for each
Project (o sunulate « hypothetical dispatch and calculate net energy revenues over thiee
years,

16, As discussed i the inud NERA Demand Curve report, [ did not believe in the contexi of
the Demand Curve reset that it was necessary or desirable w adjust for the difference
between uctual conditions in the historical period used 1o develop the statistical
representation of the energy markel amd foreeust conditions over the ICAP Demand
Curve reset 1-;::r'imL3 Such adjustments cin introduce error. While adjusting for an inpus
as hasic as gus prices could be argued o improve the accuracy of the price signul, gay
prices are volatile and a snapshot of gas price futures taken and used during the 1ICAP
Demund Curve reset process may or may not better vepresent wetual gas prices over the
reset period than does the historic averuge, Additionaliy, even the gas price adjustment
requires some judgments. For the ICAP Demund Curve reset, the net cost of new entry
is updated every three vears and, over time, net energy revenues not adjusted for gas

prices will reflect actual gas prices. albeit with a lag.

17, In the contexe of delermining Unit Net CONE pursuant o the In-City Buyer-Side

Mitigation Measures, | believe that the intent 13 1o capture whether the cotry decision 18

* See Independent Study 1o Establish Pacumeters of the TCAP Temand Curve for the New
York Independent Systein Opecator, Attachment 2 { Mechan AlTidayvit) Fxhibit B at Appendix 4 pp.
4143, 52-58, in New York Independenst System Operwior, fnc., Taaff Revisions to fneplement TCAP
Demand Curves for Capahility Years 200172002, 2012720013, und 20132014, Docket No. ER11-2224-
GO0 (Filed Moeember 30, 20100,



15,

19.

20,

Hugene T. Meeban
ceonomic as of a specified time. Tstimating energy prices using a snupshot of furare gas
prices at that specific e should reflect the ¢cononsics ol (he entry decision over the
Mitigation Study Period, Thelicve. even with the judgments that are implicit in the gas
price adjustment, it can be done wilh sufficient accuracy so that it more accurately
represents the economic entry decision as ol a spevified time than caleulating the cnergy
et reveniues without the gas price adjusiment. Accordingly. for purposes of the In-City
Buyer Sule Mitigation Mcasures, energy revenues should be derived using projected gas
prices based on gas [ulures prices over the Miligation Study Period. Therefors, 1
recomumended w the NYISO that we adjust the gus prices using current sas futures prices

in determining the net energy revenues 1o use in the Unit Net CONT determinations.

For the Unit Net CONE delermination, the econometric model uses gas fitlures prices 1o
predict energy prices and derive net energy revenues, Gas fumiees prices for the years

corresponiding o the vears of the Mitigation Study Period are used.

NERA used Transeo-2Z6 (INY) gas prices with an adder for LDC tansportation charges,

These prices are reasonable represenrations of the cost of gas delivered 1 the Projects,

‘The NERA econometric model shows that net encrgy revenues are seasitive o the level
of excess. When caleulaling nel energy revenues, we develop results for 2 wide range of

CXCess capacity levels.

T understand that the methodology used by NYISO provides for revising net energy
revenues and the Unit Net CONE values in relation to changes in the expecled excess
capacity level based on the Class Year Facilirics Study process. The expected levels

would change 1l a Project for which a determination is being made concurrently with

&
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Eugene T, Meehan
other Projeets 1s no longer being considered for Cupacity Resource Inierconnection
Service (“CRIS™) in the NYISO's Class Year process. In that instunce, that Project is
removed from the expected excess capacily level but will remain in the energy fovocust.
Fnergy revenues are also adjusted it a Project ceases w move forward in the Class Yeat
process, and thus il is also oo longer in the energy forecast. Inis for this rason thal we
provide the NYISO the Unit Net CONE results for a wide range of excess capacity

levels,

The ¢ncrgy revenues in the Unit Nel CONE c¢alenlation are not computed over the life of
the unit but are estimates of energy revenues for the three-year period starting with initial
entry. Itis my opinion that, in most cuses, only energy revennes in the near-téerm periad
after entry, rutlier thun encrgy revenues over o longer period, ure germanc fo the deciston
on when to develop the umi, as the timing of development 1s lurgely discretionary. To
the exient that a developer would expeet luture encrgy revenues Lo increase significantly
in real terms, the development of the unit could be delayed. Teis only energy revenues in
the first few years of unit operation that oifset ownership costs 1n thase years.
Forecasting nct cnergy revenues over a 30-vear peniod 15 inherently specalative and there
is u wide range of plausible prediciions as fuel prices and load we very uncenain ever
such a long period, The speculutive nuture and uncerainty would render an objective

estimation of Unit Net CONE difficult.
Estimuted ancillary service revenues are also acost offset in the determipation of Lmt
Net CONE, The NYISO provides NERA estimates of ancillary services rovenues, lois

NERA"s understanding that the NYISO uses recent actual ancillary services revenues
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Eugene L. Mechan
carncd hy similar plants that would quahfy (or the same ancillary services. to develop n

estimate of ancillary services revenues for a Project.

Unit Net CONE Determination

NERA ulso prepares the Unit Net CONE for a wide range of excess capacily levels so

that the NY 1SO can apply the results to s¢enurios in which other Projects being
cxamined do not proceed in the Class Year process for CRIS bul proceed as an energy-
only resource, or it ather Projects reject their allocations and thus will not enter the
market for capacity or energy. In this siep of the calculation, NERA mulliplics the
Project's lotal investment cost by the earrying charge, adds annua! fixed O&M costs, and
subtracts annual net energy and ancillary services revenues 1o determine the annual Unil
Net CONE for each of the three vears of the Project’s Mitigution Study Period. The
Project’s Unit Net CONE 1s equal 1o the average of the three annual values. In
caloulating net energy revenues over the three years, NERA vses an average ol the gas
futurey price for the three year period to calculale a single net reventie vidug that is used

for each of the three years.

Aunual Levelized Carrving Charpe

NERA provided information und analysis used in Sargent & Lundy's determination ol
the annual levelized carrying charge, which is used w develop the annual levelized cost
of the Project. Sargent & Taundy calentated real currying charges for vatious
amortization periods. Sargent & Lundy calculated the currying charge considering the

develuper's capital structure and cost of capital, and debt and equity cost duta.



Fugene T. Mechun

26, NERA exununed information provided to Surgent & Lundy by each developer regarding

28,

VIL

29,

30,

the costs of capital and the capital structure specific to the Project and the developer.
NERA also considersd information from other sources. NERA provided its opinion with
respect to the cost of capital and capital siructure specific to each Project, including
commenting oo the reasonableness of information provided by the developer m
consideration of the specific developer and Project. The NYISO. with input from the

MML, identificd the cost of capital and capilal siruciure o be used Tor each Project.

NERA reconunended 1o the NYISO, and the NYTSO agreed, that the Jevelized camrying
charge be incressed al 2.15 percent per year, which is inflation less lechnical progress.
That carrying charge rellects an assumed long-lerm rate of inflation of 2.4 percent and an
assurmed loag-term cate of inflation net of techmcal progress of 2,15 percent. Sargent &

Lundy compuied the real curying charges accordingly.

In assembling the dits and summarizing resulls, NERA vsed the carrying charge busid
on Lhe 2.15 percent inflation rate net of technological progress, and used that rate ©

adjust the costs to the nominal dollars for cach year of the Mitigation Study Period.

Additional NERA Analvsis and Recommendations
NERA analvzed the information provided by Sarpent & Lundy, addressed the
alternatives discussed below, and made the recommendations for the calculation of Unit

Net CONE as discussed herein,

Amortization peried. Sargent & Lundy provided carrving charges for multiple
wmortization periods, The Demand Curve resel uses as a starting point assumption i

review of cost and revenue over a full 30-year period. W no asymumetric risks were
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identified and modeled. the amoertization period vsed in the Demand Curve resel would
be 30 vears. The actual amotlization period used in the Demand Curve reset is lower o
gecount for the preference in the NYCA towards always maintuining relighlity. That
preference results in capacity being expecled o be Tong on average, and thercfore
requires that a shorer amortization period be used 1o set the Demund Curve reterence
point so Lhat the Demand Curve peaking unit will recover a full return on and ol capitl
costs over 30 years. Howcever, in determining Unit Net CONE, there 15 1o redson 10 use
the sharter amorhization period 1hal adjusts for excess eapacity. The Project is not being
used 1o set the Demand Curve b only Lo estimate the net cost of ownership. Tn fact, the
Demand Curve has heen set to allow the Demund Curve peaking unit to recover costs
based on 4 30-year amorlization period. recogmzing that it will receive, on average,
revenues less than 1 1l were al the reference point; cherefore, the Demund Curves are
developed using a shorter amornization period. For the Unnt Ner CONE determination,
accordingly, the economic life ol the unit is estimated. NERA recommends an

amartization period appropriate for euch Project.

Lise of nominal levelized or real levelized carrying charge. A nominal levelized carrying
charge implies an assumed unnual revenue level that is constant in nominal dollams. A
reul curryving charge implies an assumed annual level of revenue thal increascs af
inflation or 4t inflation not ol lechoival progress. Hence, a real levelized charge is lower.
Essentially a real levelized charge caleulates the cost of ownership in the early years of a
prejest’s life recognizing that it will receive increasing revenues in the later years. "The
Demand Curve reset uses o real levelived carrying charge that increases at 2.4 percent

and in the risk model assumes that revenues will deerease at (.25 percent for technical

10
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Eugene T. Meshan
progress.  As we are not using the risk model in this analysis, NERA recommencds a real
levelized carrving charge thar increases at 215 percent per year, which is inflation less
technical progress.

With respect v NERA's recommendations provided wo the NYISO regarding the cost of
capital and capital structure specific w individual Projects and the developers thal
Sargent & Lundv used in its culeulation of carrving charges, and other recommendations
suich as adjusting net energy revenues for actual gas fulure prices, NERA's role is
advisory. The NYISO requested NERA to provide its advice and opinion on the issues
discussed above in addition 1o nsing the econometric model (o estimate net energy
revenues, and compuiing the Unit Net CONE hased on the inputs. NERA was not

charged with muking hoal decisions.

During the development of the methodolugy, and NERA™s development of its analyses,
recommendations, and opinions, and throughowt the process, NERA collzborated with
the NYTSO, Sargent & Lundy and the independent Market Monitoring Linit on various

issues. The NYISO, with that input, made finul decisions on these issues.

NERA was not asked to interpret or apply the NYISO ariffs. Irs role was s described

ahove. Throughout the process, NERA followed direction provided by the NYISO.

L1
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VI, Conclosion

35, The paragraphs above provide an accurate description of the activities undertaken by
NERA in cxamining the Unit Net Cone for Projects pursuant to the Buyer-Side
Mitigation Measures, They wso aceuraicly deseribe aspects of the methodology that

NERA applicd and nsed to prepare the results for NYISO.

This concludes my affidavic
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EUGENE T. MEEHAN
SENIOR VICE PRESIDENT

Mr, Mechan is a Senior Vice President at NERA. He has over Lhirty years ol experience
consulling with eleciric and gas utilities und has testified as an expert witness before numerous
stare and federal regulatory agencies, ts well us appeared in lederal courl aad arbitration
proceedings.

At NERA, Mr. Meehan's practice concentrales on serving energy indusuy clients, with & [veus
on helping clients manare (he transitton from regulatory o more competitive environments, He
has performed consulting assigmments for over filty lurge electric, gus, and combination utilities
in the areas ol Tetail sccess, rezulatory strategy, strategic planning, linancial and economic
analysis, merger and acquisition advisory services, power conteact unulysis, market power and
markel definition, stranded cost anulysis, power poaling, power markets and risk munagement,
1SO und PX development. and costing and pricing. Tn addition, he has advised numerous utilities
on power procurement issues and administered power procurements on hehalf of aitities and
reaulutors,

Mr. Maechan has experience leading NERA's advisory work on several major restructuring and
unbundling ussignments. These assiguments were multi-year projects that imvodved integration of
regulatory und business stralegy, as well as development of regulatory filings associaed with the
recovery of stranded cost und ruwe unbundling.
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Education

Boston College, BA, Feonomics, com lade
New York University (NYU) Graduate School of Business., compleied core
courses for the doctara| [ragrant

Professional Experience

NERA FEronomic Consulting
1900- Senior Vice President

1996-1999 Vice President
1973-1980  Senior Leonomic Anafvse, Research Assistant

Delvitte & Touche Consulting Group
1994-1996 Princapal

FEnergy Management Associates, Inc.
1980-1%94  Vice President

Areas of Expertise
Restructuring/Stranded Cost Recovery

Mr. Meelian has directed several multi-year projects associated with restructuring and stranded
cost recovery. These projeets nvolved facilitating the developiment of an integrated repidatory
and business strategy and formulating regulatory filings to wecomplish stralegy. As part of these
assignments, Mr. Mechan facilitawed sessions with senior management o set and track filing
strategy. Clients include Public Service Gas & Electric and Baltimore Gas and Elecinc.

Unbundling/Generation Pricing

My, Mechan has formulated unbundling strategies, with a specialization m generation pricing. He
Bas advised several arilities in standard offer pricing and has tesiified on shopping credits on
behall of First Encrgy and Baltimore Gas and Electric.

Pewier Procarsment

Mr. Mechan has been invaolved in power procurement activitics for a varicty of utilitics and
regulatory agencies. Tle has advised arilities in developing and implementing evaluation
provesses for new generation, with the objective of achieving the best ponifolio evaluation. He
hus helped regufaiors in reland and Canada design and implement portfolio evidvation
processes, He hus wstilied belore FERC and stae regulatory agencies on competilive power
procurement. In addition, Mr, Mechun helped 1o design and implement the New Jersev BGS
auction process.
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Pevwerr Contracts

Mr, Meehan has exlensive experience with power contructs and power contruct issues, He bas
reviewed and testilied on the three principal tvpes of power contracts: integrited utility to
integrated utility contracis, 1IPP to utlity coniract, and integrated or wholesale utility to
distribution utility contracts, He has testifted i power contracts disputes on behalfl ol Curolina
Power and Light, Duke Power Company, Southern Company., Orange und Rockland Utilities,
and Tucson Electric Power, He has also advised Oglethorpe Power Corporation in the refonm ol
its wholesale conlracts with ity distibutor coeperative members,

Retail und Wholesale Seilernents

In addibion o his expertise on power pooting issues, Mr. Meehan hus sipmificant experience with
assignments reluted 1o the setllemen! process, He has focused on the issues of credil managrement
s new entrants appear in relal and wholesale muarkets and has designed efficient specilications
for retal settlement svstenis, includimg the use of load profiling, and examined the nisk and cost
allocation issucs of alteepative selilernent sysieins.

Rixk Munagement

Mr. Meehan has advised several large unilities on price risk management. These assignments
have included evaluation of price managemenl service offers solicited from power marketers in
association with management of assets and entitlements, as well as provision of price managed
service for various ferms.

Marginal Costs

Mr. Meehan has provided comprehensive marginal cost analyses for aver 25 North American
Utilitics. These assignments required detailed knowledge of utility operations and planning.

Power Suppiv and Transmission Plonning

Mr. Meehan has advised clectric utilities on economic evaluations of generalion and
transmission expansion. He has testilied on the sconomics ol particular investiments, the
prudence ol plunming processes, und the prudence of particular mvestment decisions.

Generalion Straregy

Mr. Meehan bus led NERA efforts on a client task force charged with develnping an integrated
generation asset/power muarketing strategy.

Power Pacling
Mr. Meehan has in-depth workimg knowledge of the operating, accaunting, and settlement

processes of all United Stales power pools and representative international power pools. He has
provided consulting services for New York Power Pool mcmbers on a conlinuous basis since
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1980, advising the Pool and ils members on production cost modeling, transmission expansion,
competitive bidding and reliabilicy, and marginagl generating capacity eost quantification. In
NEPOOL, he has quantified the benefits of continued utility membership in the Pool and the
impact of the Pool settlement process on marginal cost. He has worked with a major PIM utility
to explore the imipact of PTM restructuring proposals upon generating ussel valvation aud
examine the implications nf altiernative restrucniring proposals. He has consulted for Centeal end
Southwest Corperation, Entergy, and Southern Company an issucs thut involved the internal
panling arrungements of the utility operating companies of those holding companies, as well as
for various utilitics on the impact of pooling arrangements on strategic allematives,

Representative Assignments

Worked with Public Service Electric & Gus Compuny (PSE&G) to direct 2 three year NERA
advisory effort on restructuring. Facilitated a two-day semior management meeting o sel
regulatory strategy in 1997, Throughour 1997 and 1998, worked over balfl time at PSE&G (o
help implement that sirategy and advised on testimony preparation, cruss-cxamination, and
briefing. Alsowlvised PSE&LG on business issues related o securilizalion, energy settiement ind
credit requirements Lor third party suppliers. During 1999, advised PSE&G during settlement
negotiations and litigation of the settlement. PSE&G achieved a restrueturing outcone that
involved continued ownesship of generation by an affiliate and the securitization of $2.5 billion
in stranded costs.

Worked on separate assighments for a lurge idilily in the Northeast and a large utihity in the
Southeast, advising on the evaluation of risk management ollers rom power marketers. The
assignments included reviewing proposals, atrendmg interviews with marketers and providing
advice on these, und the developing analytical software to evaluale ollers.

Worked with government of Ontario beginaing in 2604 0 help design the RFFP and econamic
evaluglion process for the solicitwion of 2500 Mw of new generating capacily. Supervising
NERA's portfolio-based economic evaluation on behadl of the Ontario Ministry of Energy.

‘Testificd on behalf of Pacific Gas & Electric Compuny belore the FERC in a case benchmurking
the PSA between the distribution utility and a soon-to-be-created generaling conmpany. This
effort invelved developing delailed expertise in applying the Edgar standurd and a detailed
review of DWR procurcment during the western power crisis. In addition, this elfort involved the
review of more than 10 power contracts in the WECC,

Directed NERA's efforts, on hehalt of the electricity regulater in Ireland, wo design an RFP and
implementation process for the purchase of 500 Mw of new generating capucity in 2003, NERA
advised on the RFP, the purtiolio evatuation method, and the power contract and also conducied
the cconomic evalualion.

Reviewed the economic evaluation conducted by Southern Company Service for alfihuied

operating companics in conncelion with an RFP lor over 2000 Mw of new generating capueity,
Subrmtted restimony before FERC on behull of Southern Company Service.
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Worked with Baltimore Gas and Elecine (BG&E) (o conduct a one and one-halt year consulting
asstenment that involved providing restrucluning advice, The project hegan in March/April 1998
with senior management discussions and workshops on plan development and filing stratcgy.
Adviscd BG&E i the development of testimony, rehuttal testimony, and public information
dissemination, Worked o review and coordinate testimony from all witnesses and offered
testimony on shopping credits and in defense of the case serttlement. BGAE achicved o
restructuring oulconie cnabling it 1o retain generation ownership, As part of this assignment,
advised BG&E on generulion valuaiion and unregulated generanion business siratcgy.

Directed the efforts of a large Southeastern utility 1o deveiop a shori-lerm power contract
poniolio and to evaluate the relative value of power options, forwurids, 2nd unil confrcis to
determine the optimal mix of instruments to manage price risk.

Testified for XCEL Energy on the use of competitive hids Tor new generation needs, Fxamined
whether XCEL was prudent not to explore « self-buitd plan and the reasonablencss of relying on
ten-year or shorter contracls us opposed o lile-ol-fucility conteacts, in order o mect needs and
faciiitate a possible future transition (o competition. This project addressed the compuarshlity of
fixed hids to rate base plant additions.

Advised and testified on behall of First Enecgy in the Ohio restructuring proceeding on the issues
of generation unbundling anil siranded cost. Defended the First Energy shopping credit proposal.

Advised Consolidaied Edison and Northeast Utilitics on merger issues and testified in
Connecticut und New IMampshire merger proceedings. Testimony focused on retail competition
in gas end clectric commaodity markets,

Direcied NERA's effort to wain selected representatives of @ mujor European power coinpany 1o
American power markeling and risk management practices. The project involved numerous
meetings and interviews with power marketing firms.

Led NERA's effort to advise the New England ISO on the development of an RTO filing,
Examined performance-based ratemaking for transmission and market operator functions.

Examined ERCOT power market conditions during the period of time from 1997 1 1999 and
testilied on bebalf of Texas New Mexico Power Company for the prudence of its power purchase
ACTIVILY.

Advised & Midwestlern ulility on sestrucluring of a wholesale contract with an atfiliate. Involved
forecasting of the unbundled wholesale cost-of-service and murkel prices, as well as
develvpiment of a regulatory steategy for gaining approval of contract restructuning and the
transter of geaeration from regulated o EWG siates.

Performed market price forecasts for numerous vty clienis. These forceasts have employed
both traditional modeling and newly developed statistical upprosches,
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Examined the cradit issues associated with the entry of new entilies inlo retail and wholesale
settiement murket. These assignments wvolved a review of cunent Pool eredit procedures,
examination of commadity and security (rading credit requirements, conrdination with fininciul
institutions, and recommendations concerning credit exposure moniloring. credit evalnation
processes, und credit reguirements.

Oversight of EMA's consulting and software leam in designing and implementing the LOLP
capacity paymenl, a portion of the UK wholeszle settlement system.

Advised Oglethorpe Power Corporation in the reform of s contrucls with its distiibution
cooperative members and the evolution of full requirement power wholesale power contracts into
contracts that preserve Oglethorpe’s financial integrity and are suituble for a comperitive
environment.

Developed long run marginal and avoided costs of natural gas service, as well as avoided cost
methods and procedures, Those ensts have been used primarily [or the analysis of gus DSM
opportunities. Clients include Consolidared Edison Company, Southern California Edison
Company, Niagara Mohawk Power Corporation, and Elizabethiown Gas Compuny.

Review ol power contracts and testimony in numerous power conteact disputes.

Development of long run avoided costs of electricity service and avoided cost methods and
procedures, These costs have becn used to assess DSM und cogeneration, as well as wo develop
integraled resource plans. Clients include Public Service Company of Oklahoma, Central Maine
Power Company, Duguesne Light Company, and the New York investor-owned utilities.

Advised Centeal Maine Power Company (CMP) on the development of a competitive hidding
framework. This framework was implemented in 1984 and was the first ol its Kind in the nation.
CMP adopted the framework ontlined in EMA's report and won prompt regulatory approval,

Advised a utility in the development of an incentive ratemaking plan for a pew nuclear facility,
This assignment involved strategic analysis ol aliernate proposals and quantification of the
finuncial impact of various ratemaking alternatives. Presented strategic and financial results in
order 1o convinge senior management to initiate negotiabions lor the incentive plan.

Advised and testified oo bebalf of the New York Power Pool atilitics on the methodology for
measuring peol marginal capacily costs, This work included development of the methodology
and implementauon of the system for quantifying LOLP-bascd marginal capacily costs.

Provided testimony on behalf of the investor-owned electriic aulities in New Yok Siale,
concerning the proper methodology Lo use when analyzing the cost-cffectiveness of conservation
programs. This methodology was adopted by the Commission and used as the hasis tor DSM
evaluation in New York from 1982 through 1988
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Developed the functional design of & retail acecss settlement system and business processes for a
major PIM combination uiility, This design is being used o consuuet soltware system and
develop business procedures that will be used for retail seullernents beginoming Januwery 1999,

Reviewed the power pool operuting and interchunge accounting procedure of the New York
Power Poul, the Pennsylvaniu, New Jersey, Maryland Intereonnection, Allegheny Power System,
Southern Compuny. and the New England Power Pool as purt of various consulting assignments
and in connection with the devclopment of production simulation software,

Summarized and analyzed the operational NEPOOL 1o examine the feasibility of incorporating
NEPOOL interchunge impacts with Central Maine and aceounting procedure of the New
England Power Pool Pawer Company™s buy-back trills.

Developed and presented a two-day seminar delivered o eleclne indusiry participants in the UK
(prior to privatizalion), outlining the structure and vperation ol power pools and bulk power
market trapsactions in North Ameorica.

Renchmark analysis and FERC testimany of PGE's proposed twelve-year contract bolween
PGEE and Bleciric Gen LLC (eontruet value in excess of $15 billion).

Responsihle for NERA's overall efforts in advising New Jersey's Eleclric Distribution
Companics on (he structuring und conduct of the Basic Generation Service auctons (the 2002
auction invelved $3.5 hillion, and the 2003 and 2004 auciions involved over $4.0 billion).

Publications, Speeches, Presentations, and Reports
Capacity Adeguacy in New Zealand's Electricity Market, published in Asian Power,

September 18, 2003

Central Resource Adeguaey Markets For PIM, NY-1S0 AND NE-I50, 4 report written February
2004

Ex Ante or Ex Post? Risk, Hedging and Prudence in the Restructured Power Business, The
Llectricity Journal, Apni 2000

Distributed Resources: Incentives. a white paper prepared tor Edison Electric Institute, My
2006

Restructuring Expectations and Outcomes, 4 presevtation presented at the Saul Ewing Annual
Utitity Conference: The Post Rate Cap and 2007 State Regulatory Environment, Philudelplia,
PA, Muy 21, 2007

Meking « Business of Energy Efficicncy: Sustuinable Busingss Maodels for Utifities, prepared for
Edison Electric Institute, August 2007

Restructuring @t @ Crossrouds, presenved at Empowerimg Consumers 1hrough Competitive
Muarkets: The Choice Is Yours, Sponsored by COMPETE und the Electric Power Supply
Association. Washington, DC, November 5, 2007
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Competitive Electricity Murkers: The Benefits for Customers und the Environment, a white
paper prepared for COMPETE Collation, Tebmary 2008

The Coatinuing Rationale for Fuli and Timely Recovery of Fuel Price Levels in Fiel Adjustment
Clauses, The Electuicity Jownal, July 2008

Impact of EU Electricity Competition Directives on Nuclear Financing presented to: SMI—
Finuncing Nuclear Power Conference, London, UK, May 20, 2009

Testimony

Farwms

Arkansas Publie Service Comnnssion

Federal Encrgy Regutaory Commission

Floridu Public Service Commission

Muaine Public Utlities Comumission

Minnesola Public Serviee Commission

Nevada Public Service Commission

New York Public Service Comnussion

Nuglear Regulatory Commission — Atomtic Safety and Licensing Bourd
Oklahoma Public Service Clommission

Public Service Commission of Indiana

Public Ltiliies Commission of Ohio

Pubtic Lulides Commission of Nevada

Puhlic Utilities Conunission of Texas

Publie Utilities Commnussion of New Hampshire

United States Distrcl Cournt

Uinited States Senate Commitice on Energy and Nalural Resources

Various arbitration proccedings
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Clicnis

Arkunsas Power & Light Company
Baltimore Cras & Electnc

Carolina Power & Lighl Company
Central Maine Power

Consolidated Edison Compuny of New York, Iuc,
Duyton Power and Light Company
Florda Coordinating Group

Houston Lighting & Power Company
Minnesots Power and Light Company
Nevada Power Compuny

Niagara Mohawk Power Corporation
MNorthern Indiana Public Service Compuany
Ogletharpe Power Corporation

Pacilic Gas and Electric Company

Power Authority of the State of New York
Public Service and Electric Company
Public Service Company of Oklahoma
Sierra Pacific Power Compuny

Southern Company Services, Inc.

Tucson Electric Power Company

Texus-New Mexico Power Compuny
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Recent Expert Testimany and Fxpert Reports

Supplemental Testimony on behulf ol Texas-New Mexico Power Compuny, Docket No, 15660,
Sepiember 5, 1996.

Direct Testimony on behult of Long Island Lighting Company belore the Tederal Energy
Regulatory Commission, September 29, 1997,

Rebuttal Testimany on behall of Texas-New Mexico Power Company, SOAT Docket No. 473-
97-1561, PUC Docket No. 17751, March 2, 1998.

Prepurcd Testimeny and deposition testimony on hehait of Central Muine Power Company,
United Stated Districl Cournt Southern Distriet of New York, 98-civ-8162 (JSM), Murch 5, 1999,

Prepared Direct Testimony Belore the Public Service Commission of Marylund on behall of
Baltimore Gus & Electric Company, PSC Case Nos. 8794/8804, Tunc 1999,

Rebutial Testimony Before the Maryland Public Service Commission, on behalf ol Baltimare
Gas & Electric Company, PSC Case Nos. $794/8804, March 22, 1999.

NORCON Power Partners LP v. Niagurs Mohawk Energy Marketing, before the United Stales
District Court, Southern District of New York, June 1999,

Prepared Supplemental Testimony Before the Maryland Public Service Commission, on hehall
of Baltimore Gas & Electric Company, PSC Case Nos. §794/8804, July 23, 1999,

Prepired Supplemental Reply Testimony Before the Maryland Public Service C QIMIIISSIon, on
behalf of Baltimore Gus & Eleetric Company, PSC Case Nos. 8794/8804, August 3, 1999,

Direct Testimony on behall of Nizgara Mohawk, Before the New York State Public Service
Commission, PSC Case No. 99-E-0681, September 3, 1999,

Rebuttal Testimony on behall of Niagara Mohawik, 'SC Case No. 99-E-0681 Before the New
York State Public Service Commission, Novemher [0, 1999,

Arbitration deposition on behalf of Oglethorpe Power Corporation, Jast gquarter of 1999,
Dircel Testimony Before the Public Utilities Commission of Ohio on behalf of FirstEncrpy
Corporation, Ohio Edison Company, The Cleveland Electric Huminating Company and Thi
Toledu Edison Compuny., Case No. 99-1212-EL-E'TTP re: Shopping Credits.

Direet Testimony on behalf of Niagara Mohawk, Before the New York Stale Public Service
Commission, PSC Cuse No. 99-E-0990, February 25, 2000,

Testimony on behalf of Consulidated Fdison Company of New York, Inc., State of Connecticut,
Depariment of Public Utility Control, Docket No.: 00-04-11, April 28, 2000 and June 30, 2000,
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‘Tesiimony on hehall ol Texas-New Mexico Power Compuny, Fuel Reconciliation Proceeding
belure the Texas PUC, June 30, 2000,

Testimony on behalf of Cansolidated Edison Company of New York. Inc., Before the New
Hampshire Public Scrvice Commission, Docket No.: DI 00009, Jupe 30, 2000,

Rebuttal Testimony Belore the Public Utilities Commission of the Swuie of Colorado, Docket No.
Uy A-349E, November 22, 2000,

Testimony Before the Public Liilitics Commission of the Swte of Colorade, Docket No. YYA-
5461, January 19, 2001,

DETM Managemenl, Tne. Duke Energy Services Canada Lid., And DTMSI Munagement Lid..
Claimants vs. Mohil Nutural Gas Inc., And Mobil Canada Products, Ltd,, Respondents.
American Arbirration Association Cause No. 50 T 198 00485 00, Augast 27, 2001,

Stare of New Jersev Board of Public Utilities, In the Matter of the Provision of Basic Generation
Service Pursuant to the Electric Discount and Energy Competition Act of 1999, Before President
Connic 0. Bughes, Commissioner Carol Murphry on Behalf of the Blecirie Distribution
Compunics (Public Service Electric and Gas Company, GPU Energy, Consolidate Edison
Company and Conectiv) Docket No.: EX01050303, October 4, 2001,

Direct Testimony Before the Federal Energy Regulatory Commission en behall of Pacific Gas
and Eleetric Company, Docket No.: ERO2-456-000, November 30, 2001,

Fourth Branch Associules/Mechanicvilie vs, Niagars Mohawk Power Corporation, Janvary 2002
(Expert Report),

Arbitration Deposition on hehalf of Oglethorpe Power Corporation, March 2002.

Dircet Testimony and Deposition Testimony Before the Federl Energy Regulatory Commission
an hehalt of Electric Generation LLC in Response to June 12 Cummission Order, Docket No.:
LROZ-456-000, July 16, 2002,

Rebutral Testimony Before ihe Federal Energy Regulatery Commission on behalf of Eleciric
Generation 1.1.C in Response to June 12 Commission Order, Docket No.: ERO2-456-000, August
13, 2002,

Direct Testitnony Before the Public Utilities Commission of Nevada on behall of Nevada Power
Company, in the matter of the Application of Nevada Power Company to Reduce Fucl ind
Purchased Power Rates, PUCN Docket No. 02- 11021, November 8, 2002 and subsequent
Deposition Testimony,

Direct Testimony Before the Public Utilitics Commission of Nevada on behalf of Sicrra Pacific
Power Company's Deferred Energy Case, Docket No, 03-1014, January 10, 2003,
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Direct lestimony Before the Public Unlity Commission Of Texas on behalf of Texas-New
Mexico Power Company, Application OF Texus-New Mexico Power Company For
Reconciliation Of Fuel Costs, April 1, 2003.

Rebuttad Testimony Belore the Public Utilites Commission of Nevada on behall ol Nevada
Power Company, PUCN Docket No, 02-11021, April 1, 2003.

Rebuttal Testimony Before the Public Litilities Commission ol Nevadi on behall of Sierra
Pacific Power Company, Docket No. 031014, Mav 5, 2003,

Testimony an behalf of Canselidated Edison Company of New York, Inc., Before the Public
Service Commission of New York, Case No.: 00-E-0612, Seplember 19, 2003,

State of New Jersey Booerd of Public Utilities, T the Matter of the Provision of Basic Generntion
Service Pursuant 1o the Electric Discount and Encrgy Competition Act of 1999, Belore President
Connie O, Hughes, Commissioner Carol Murphy on Behalf of the Electric Disiribution
Companies (Public Service Efeciric and Gas Company, GPU Energy, Consolidate Fdison
Company and Coneetiv), September 2003,

Dircet Testimony Before the Public Utilities Commission of Nevada on behalf of Nevada Power
Compuny's Delemed Energy Case, November 12, 2003,

Direet Testimony Belore the Public Utilities Commussion of Nevada on behall of Sierra Pacitic
Power Company’s Deferred Energy Cuse, January 12, 2004,

Rebuttal Testimony Before the Public Ulilitics Commission of Nevada on behalf of Sierra
Pucific Power Company's Deferred Encrgy Case, May 28, 2004,

Direct Testimony on behalf of Texas-New Mexico Power Companv, First Choice Power Tne. and
Texas Generating Company LP 1o Finalize Stranded Cost under PURA § 39.262, January 22,
2004,

Rebuttal Testimoeny on behulf of Texas-New Mexico Power Company, First Choice Power Inc.
and Texas Generating Company LP to Finalize Stranded Cost under PURA § 39.262, April,
2004,

State of ew lersey Board of Public Uilitics, 1o the Matler ol the Provision of Basic Generation
Service Pursuant to the Electric Discounl and Energy Compertition Act of 1999, Before President
Connte O. Hughes, Conumssioner Carol Murphy on Behalf of the Electrc Distribution
Companies (Public Service Electric and Gas Company. GPU Eneruey, Consolidate Edison
Company and Conectiv). September 2004,

Direct Testimony Before Lhe Public Ttilities Commission of Nevada on behalf of Nevada Power
Company’s Delerred Enerpy Case, November 8, 2004,
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Direct Testimony Before the Public Utilities Comnussion of Nevada on behalf of Sierra Pacific
Power Company's Deferred Energy Case, January 7, 2005
Expert Report on behalf of Oglethorpe Power Corporanion, March 23, 2003,
Arbitration deposition on behalf of Oglethorpe Power Corporation, April |, 2005,

Direet Testimony Before the Poblic Utilities Commission of Nevada on behalf of Siermu Pucilic
Power Company's December 2005 Defarred Energy Case.

Direct Testimony Belore the Public Utiinies Commission of Nevada on behalf of Nevada Power
Company's 2006 Deferred Energy Cuase, January 13, 2006,

Remand Rebuttal lor Public Service Company ol Oklahoma before (he Corporation Conimission
of the Stute ol Oklahoma, Cause No, PUD 200200034, Confidential. March 17, 2006

Answer Testmony an hehalf of the Colorado Independent energy Associution, AES Corporation
und LS Power Assaciaies, LP, Docker No. 05A-543E, April 18, 2006,

Cross-Answer Testimony on behall of the Colorado Independenl energy Association, AES
Cuorporation and LS Power Associates, LP, Docket No, 05A-543E, May 22, 2006.

Distributed Resources: Incentives, a report prepared lor Edison Electric [nstitute, May 2006

Rebutta) Testimony Before the Public Utilies Comnassion of Nevada op behalf of Nevada
Power Company's 2006 Delerred Enerpy Case, Dockel No, 06-01016, June 2006,

Direct Testimony Before the Publie Utilities Conunission of Nevada on behalf of Sierra Pacilic
Power Compuny's Delerred Energy Cuse, December 2006,

Direer Testimony Belure the Public Utilives Commission of Nevady on behall of Sierra Pacific
Power Company's Application for Recovery of Costs of Achieving Finul Revolution of Claims
Associated with Contracts Executed During the Western Enerzy Crisis, December 2006.

Direct Testimony Before the Public Utihties Comnussion of Nevada on behalf of Nevada Power
Company’s Application for Recovery ol Costs of Achieving Finul Resolution of Claims
Associated with Contracts Executed During the Western Energy Crisis. December 2000.

Dirget Testimony Before the Public Utilities Commission of the State of Hiwail, on behall ol
Huwaitan Blectric Company, Inc., Docket No. 2006-0386, December 22, 20006,

Direct Testimony Before the Poblie Ttilities Commission of the State of Hawall, on behalf ol
Hawaiian Electric Company, Inc., Docket No, 05-0313, December 29, 2006,

Reburtal Testtmony Belore the Public Utilies Comniission of Nevada on behall of Nevada
Power Company's 2007 Deferred Energy Cuse, Januury 20007,
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Declaration Before the State ol New York Public Service Commission, on behalf of
Consolidated Edisan Company of New York. ne.’s Long Island City Electric Netwark,

Case 06-T--0894 - Proceeding on Motion of the Conmnission 1o Investigate the Eleciric Power
Outage and Case 06-1-1158 — In the Matter of Staff™s Investigution of Consolidated Edisen
Company of New York, Tne.'s Performance During and Following the July and September
Electric Utility Outages. July 24, 2007

Dircet Testimony Before The Public Utilities Commission of Colarade, In The Mater of the
Application of Public Service Company of Colorado [or Approval of its 2007 Colorado Resource
Plan. April 2008

Answer Testimony Betore the Public Utilities Commission of the Stare of Colorudo on behalf of
Frans-Elect Development Company, LLC, and The Wyvoming Infrastructure Authority, Docket
No. DTA-44TE, April 28, 2008

Dirset Testimony Befare the Public Unlities Commission of Nevada on hehalf of Sicra Pacilic
Power Company's 2008 Deferred Energy Case, Tebruary 2009,

Direet Testimony Hefore the Public Utilities Comemission of Nevada on behall of Nevada Power
Cumpany’'s 2008 Deferred Energy Case, February 2009,

Direct "Lestimony Betore the Public Utilities Commission of Texas, on behall of Entergy Texas.
Inc. Dacket No. 33687, April 29, 2009

Direct Testimony Before The Puhlic Utilities Commission OF Nevada On Behall ol Nevada
Power Company D/B/A Nevada Energy. 2010 = 2029 Integrated Resource Plan, June 26, 2009

Before the Public Service Commission of New York, Case 09-E-0428 Consolidated Edison
Company of New York, Inc. Rate Case, Rebuttal Testimony, September 2009

Direct Testimoany Before the Public Utilities Commission ol Nevada on Behalf of Sierra Pucific
Power Company’s 2009 Deferred Energy Case. February 2010.

Direct Testimony Belore the Public Utilides Commission of Nevada on hehall of Nevada Power
Company’s 2009 Delemred Energy Case, Februwry 2010

Drirect Testimony Before the Public Utilities Commission ol Nevada on behalf of Nevada Power
Company’s 2010 - 2029 Inicgrated Resource Flan, Docket No. 09-07003, July 2016

Direet Testimony Before the Public Utilities Commission of Nevada on behulf of Sierra Pacific
Power Company’s Eighth Amendment 1o iis 2008 — 2027 Integrated Resource Plan. Docker No.
LO-03023, July 2010

Rebuttal Testimony Before the Public Lhilities Commission ol Nevada, Application of Nevada
power Company d/b/a NV Energy Secking Acceplance of its Triennial Integrated Resource Plan
covening the perind 2010-2029, including authority 1o proceed with the permitting anel
construction of the ON Line transmission project, Docket No. 10-02009
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Rebuottal Testimony Before the Public Utilities Commission of Nevada, Pelition of Nevada
Power Company d/b/a NV Energy requesting o determination under NRS 7047821 that the
terms and conditiens of five renewable power purchase agreoments ere just and reasonable and
allowing limited deviation from the requirements of NAC 704.8885. Docket No. 10-03022

Rebutral Testimony Before the Public Utilities connmission of Nevada, Application of Sicrru
pacific Power Company d/h/a/ NV Enerzy Seeking Aceeptance of its Eight Amendment 10 ils
2008-2007 Integrated Resource Plan, Docket No. 10-02023

Direct Testimony Before the Public Utilities Commission of Nevada, on behall of Sterra Pacific
Power Company, db/a NV Energy. Docket No, 11-03 2011 Electric Deferred Energy
Proceeding, February 201 |

Direet Testimony Before the Public Utilities Commission of Nevada, on behull of Nevada Power

Compuny, (/bfa NV Energy, Docket No. 11-03 2011 Blectric Delemred Energy Proceeding,
February 2011
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