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                                        Cheryl A. LaFleur, Tony Clark,

                                        and Colette D. Honorable.
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	Docket Nos. ER16-120-000

                     EL15-37-001


ORDER ON COMPLIANCE AND REHEARING
(Issued April 21, 2016)
1. On February 19, 2015, the Commission instituted a proceeding under section 206 of the Federal Power Act (FPA)
 to direct the New York Independent System Operator, Inc. (NYISO) to submit tariff revisions governing the retention of and compensation to generating units needed for reliability, including procedures for designating such resources, the rates, terms, and conditions for reliability must run (RMR) service, provisions for the allocation of costs of RMR service, and a pro forma  agreement for RMR service.
  This order addresses NYISO’s October 19, 2015 compliance filing to the RMR Order and requests for rehearing of that order.  As discussed below, we accept in part, subject to condition, and reject in part NYISO’s compliance filing, with the conditionally accepted tariff revisions to be effective October 20, 2015, as requested, and we deny the requests for rehearing and clarification.
I. RMR Order
2. In the RMR Order, the Commission, acting under FPA section 206, found that NYISO’s Market Administration and Control Area Services Tariff (Services Tariff) is unjust and unreasonable because it does not contain provisions governing the retention of and compensation to generating units needed for reliability.
  The Commission stated that it was “fundamental to the proper and efficient operation of NYISO’s markets” for the rates, terms, and conditions for services provided under RMR agreements to be on file.
  Therefore, the Commission directed NYISO to submit proposed tariff revisions to establish an RMR process to govern “the retention of and compensation to generating units required for reliability, including procedures for designating such resources, the rates, terms and conditions for RMR service, provisions for the allocation of costs of RMR service, and a pro forma service agreement for RMR service.”

3. In the RMR Order, the Commission also provided guidance to NYISO concerning:  (1) the RMR process; (2) compensation for RMR service; (3) a methodology for allocating the costs of RMR agreements; and (4) rules to eliminate, or at least minimize, incentives for toggling between receiving RMR compensation and market-based compensation.  The Commission also encouraged NYISO to consider the RMR tariff provisions of other regional transmission organizations and independent system operators (RTOs/ISOs).
II. Requests for Rehearing and Clarification

4. On March 23, 2015, the New York Public Service Commission (New York Commission) filed a request for rehearing and the Indicated New York Transmission Owners (Indicated NYTOs)
 filed a request for clarification of the RMR Order.  The  New York Commission states that the RMR Order is an overreach of the Commission’s authority that interferes with the New York Commission’s on-going exercise of its authority to make resource adequacy determinations and select generating facilities needed for reliability.
  The Indicated NYTOs are concerned with the RMR Order’s reference to a “full cost-of-service” rate if NYISO chooses a mandatory regime.  They seek clarification that, if NYISO selects an exclusively mandatory RMR regime, neither NYISO nor any party will be precluded from addressing the issue of the appropriate compensation to generators in the context of NYISO’s entire compliance filing.
 
III. NYISO’s Compliance Filing

5. On October 19, 2015, in compliance with the RMR Order, NYISO filed proposed revisions to its Open Access Transmission Tariff (OATT) and Services Tariff.  NYISO states that its filing would establish a NYISO-administered process for identifying generators that wish to deactivate,
 determining when one or more generators are needed to provide RMR service, and entering into agreements for such service.  NYISO states that it is not proposing to mandate that generators enter into such agreements, but if a generator voluntarily offers to provide RMR service, and enters into an agreement for that service, it would be eligible to receive RMR compensation pursuant to NYISO’s proposed tariff revisions and would be legally bound to fulfill the resulting contractual and tariff obligations.
  NYISO asserts that all of its proposed tariff revisions are either expressly required by the RMR Order, necessary to implement or clarify the existing tariff language to accommodate the Commission’s directives in the RMR Order, or are non-substantive organizational or clarifying revisions.  NYISO contends that the proposed tariff revisions seek to reasonably balance the interests of deactivating generators, RMR generators, and New York consumers, who will pay for RMR service.
  The details of NYISO’s proposed tariff revisions are discussed further below.
IV. Notice of Filing and Responsive Pleadings
6. Notice of NYISO’s October 19, 2015 filing was published in the Federal Register, 80 Fed. Reg. 65,731-32 (2015), with interventions and protests due on or before November 9, 2015.  Subsequently, the comment period was extended to November 30, 2015.

7. Exelon Corporation; NextEra Energy Resources, LLC; National Fuel Gas Distribution Company; Independent Power Producers of New York, Inc. (IPPNY); H.Q. Energy Services (U.S.), Inc.; Electric Power Supply Association (EPSA); Calpine Corporation; Entergy Nuclear Power Marketing, LLC (Entergy); Monitoring Analytics, LLC, acting in its capacity as the Independent Market Monitor for PJM Interconnection, L.L.C.; Multiple Intervenors (MI);
 City of New York; Municipal Electric Utilities Association of New York (MEUA); PSEG Companies;
 Direct Energy Business, LLC and Direct Energy Business Marketing, LLC (Direct Energy); Sierra Club; the New York Transmission Owners (NYTOs);
 and NRG Companies (NRG)
 filed timely motions to intervene.  The New York Commission filed a notice of intervention.  The Utility Intervention Unit of the New York State Department of State (UIU) and Potomac Economics, Ltd., the Market Monitoring Unit for NYISO (MMU) filed out-of-time motions to intervene.
8. Direct Energy; Sierra Club; NYTOs; the New York Commission; UIU; and MMU filed comments.  IPPNY and EPSA (jointly, IPPNY/EPSA); Entergy; and NRG filed protests.  City of New York and MI (jointly, City of NY and MI) filed a limited protest and comments.
9. On December 15, 2015, MEUA filed an answer to the protests.  On December 17, 2015, IPPNY/EPSA filed an answer to the New York Commission’s and Sierra Club’s comments.  On December 21, 2015, NYISO filed an answer to the comments and protests.  On December 31, 2015, NYTOs filed an answer to MMU’s comments.  On January 7, 2016, Entergy filed an answer to NYISO’s answer and the New York Commission’s comments.  On January 19, 2016, the New York Commission filed an answer to the protests.

V. Procedural Matters

10. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
 the notice of intervention and timely, unopposed motions to intervene serve to make the entities that filed them parties to this proceeding.
11. Pursuant to Rule 214(d) of the Commission’s Rules of Practice and Procedure,
 we will grant UIU’s and MMU’s late-filed motions to intervene given their interest in the proceeding, the early stage of the proceeding, and the absence of undue prejudice or delay.

12. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure
 prohibits an answer to an answer or protest unless otherwise ordered by the decisional authority.  We will accept the answers filed in this proceeding because they have provided information that assisted us in our decision-making process.

13. We will first address NYISO’s compliance filing and then turn to the requests for rehearing and clarification of the RMR Order. 

VI. Compliance Filing Discussion

14. We find that NYISO’s compliance filing partially complies with the directives in the RMR Order.  Accordingly, we accept in part, subject to condition, and reject in part NYISO’s proposed revisions to its OATT and Services Tariff, to be effective October 20, 2015, as requested, as discussed below.  We direct NYISO to submit a further compliance filing within 60 days of the date of this order.

15. NYISO’s filing—and its RMR process generally—raises several issues, as discussed below, including:  (1) the use of the Gap Solution process; (2) the New York Commission’s role; (3) the notice period for deactivating generators; (4) how NYISO will select an alternative to entering into an RMR agreement; (5) how to compensate an RMR generator; (6) how to allocate the costs of an RMR generator; and (7) how to minimize toggling concerns.  Aspects of NYISO’s filing not discussed below are accepted.  
A. The Gap Solution Process and Delegation of Authority to the New York Commission

1. Compliance Directive

16. With regard to the RMR process, the Commission directed NYISO to include tariff “provisions governing the schedule by which a generation owner must notify NYISO that it intends to deactivate,” including “a clear timeline by which NYISO will notify the generation owner that its unit is required for reliability, or, alternatively, determine that the deactivation will not impact reliability and the unit can be deactivated as planned.”
  The Commission further directed NYISO to “describe the process for conducting the reliability analyses necessary to determine that there is a reliability need for the unit.”
  The Commission also required NYISO to “be the entity that makes the determination whether a specific generator is needed to ensure reliable transmission service and thus whether the facility is designated an RMR unit.”
  In addition, the Commission directed NYISO to describe in detail “the process NYISO will use to evaluate alternatives for addressing the identified reliability need,” including “how the process will ensure a thorough consideration of all types of RMR alternatives in an open and transparent manner.”

2. NYISO’s Proposal

17. NYISO proposes to situate its RMR process within the existing Gap Solution process in section 31.2.11 of Attachment Y of the NYISO OATT.
  Under its existing OATT, NYISO states that it commences the Gap Solution process when it determines that there is:  (1) a need identified in the reliability needs assessment that cannot be timely addressed in the biennial comprehensive reliability planning process; or (2) an imminent threat to reliability.
  NYISO proposes to add a third basis for NYISO to commence the Gap Solution process—NYISO’s identification of a reliability need that would result if a generator deactivates.  NYISO states that the Gap Solution process is an element of its existing comprehensive reliability planning process that has been accepted by the Commission as compliant with Order Nos. 890
 and 1000.

18. Under the revised Gap Solution process, if NYISO identifies a reliability need that would result from a generator deactivation, NYISO proposes to solicit Gap Solution proposals and market-based solution proposals to address the need.
  Gap Solution proposals may include generation, transmission, or demand response solutions.
  In addition, NYISO will review generators that are currently in an outage state to determine whether they may be capable of satisfying the reliability need in whole or in part.
  NYISO will then review those proposals to determine whether they are viable and sufficient, consistent with its comprehensive reliability planning process, to satisfy the identified reliability need.
  NYISO will conclude the Gap Solution process without implementing a Gap Solution if there are adequate market-based solutions.
  If there are no adequate market-based solutions, NYISO will provide the New York Commission with a list of transmission and demand response Gap Solution proposals (i.e., non-generation Gap Solution proposals) that satisfy NYISO’s viability and sufficiency review for the New York Commission to consider for selection.
  NYISO will consider viable and sufficient generation Gap Solution proposals.  If there are no non-generation viable and sufficient Gap Solution proposals available to resolve the reliability need, or if the New York Commission does not select such a solution from the list of solutions NYISO provided, NYISO may enter into an RMR agreement with one or more generators to resolve the reliability need.

19. NYISO also proposes to revise the definition of Gap Solution, which currently states that the Gap Solution “must be designed to be temporary.”  NYISO proposes to clarify that a Gap Solution refers to a “temporary solution to a Reliability Need that may become a permanent solution.”
  NYISO maintains that the revision is necessary because NYISO may consider a non-generation Gap Solution as a possible permanent solution in the next biennial comprehensive reliability planning process following its identification in the Gap Solution process.
3. Comments and Protests

20. Entergy, NRG, IPPNY/EPSA, and Sierra Club take issue with NYISO’s proposal to delegate authority to the New York Commission to select RMR alternatives as part of the revised Gap Solution process.  Entergy, NRG, IPPNY/EPSA, and Sierra Club contend that NYISO’s proposal fails to comply with the RMR Order, arguing that the Commission directed NYISO to evaluate and select the solution to the identified reliability need.
  NRG and IPPNY/EPSA claim that, contrary to the RMR Order, the final decision regarding whether to address a reliability need with an RMR agreement will rest with the New York Commission, not NYISO, because, under NYISO’s proposal, NYISO will only be able to enter into an RMR agreement with a generator if the        New York Commission does not select an alternative Gap Solution.
  IPPNY/EPSA assert that if the New York Commission chooses not to implement a lower-cost non-generation Gap Solution, NYISO would be forced to choose a generator even if the generator is the higher-cost solution.
  Furthermore, NRG explains that under NYISO’s proposal, the New York Commission could select a non-generation solution that does not resolve the reliability need in the most expeditious and cost-effective manner.
  IPPNY/EPSA contend that, despite the Commission’s policy to limit the use of RMR agreements, the New York Commission may have conflicting policies that favor the continued operation of an uneconomic generator.
  To that point, Sierra Club argues that, based on previous RMR experience, delegating authority to the New York Commission would not further the Commission’s directive to enter into RMR agreements only as a “last resort.”

21. Additionally, NRG questions whether NYISO or the Commission has the authority to delegate reliability determinations to the New York Commission, given the general prohibition on delegating executive power to third parties.
  NRG also cites section 215 of the FPA,
 which according to NRG allows for limited state participation in setting reliability rules and requires that any entity charged with establishing such rules meet certain requirements, none of which the New York Commission satisfies.
  Further, even if the final decision-making authority could be delegated to the New York Commission, NRG contends that the lack of oversight would mean NYISO could not ensure, as the RMR Order directed, that RMR agreements were only used as a last-resort measure or that the least-cost solution was ultimately selected.
  In particular, NRG is concerned that the New York Commission is not subject to the Commission’s transparency rules.

22. Furthermore, Entergy contends that the Commission has consistently held that RTOs/ISOs are required to make the ultimate decisions in transmission planning and cannot delegate this responsibility to other entities, including state instrumentalities.
  Entergy notes that Order No. 2000
 requires an RTO/ISO to “have [the] ultimate responsibility for both transmission planning and expansion within its region.”
  Entergy further asserts that Order No. 890 emphasizes that state agencies can play an important role with regard to regional planning, but that role is to provide input into the ultimate planning decision, not to control that decision.
  Entergy contends that the Commission reaffirmed these principles and requirements in Order No. 1000.

23. Entergy and IPPNY/EPSA both cite the Commission’s order on NYISO’s first compliance filing with Order No. 1000, in which the Commission rejected NYISO’s proposal to delegate evaluation and selection of transmission solutions proposed in the regional transmission planning process to the New York Commission and held that a state entity “can consult, collaborate, inform and even recommend a transmission project . . . but the public utility transmission providers . . . must make the transmission project selection decision, not the state entity.”
  According to IPPNY/EPSA, the Commission required that NYISO, not the New York Commission, be the entity to select the more efficient or cost-effective transmission solution.
  While NYISO suggests that the Commission found the existing Gap Solution process to be compliant with Order         No. 1000, Entergy counters by stating that, in reality, the Gap Solution process was a  pre-existing process that was simply not modified on compliance with Order No. 1000.
  Entergy asks the Commission to reaffirm—as both Order No. 1000 and the RMR Order require—that NYISO is required to evaluate and select the least-cost transmission alternative to an identified reliability need.

24. Entergy further asserts that NYISO’s proposal to delegate authority to the        New York Commission “is unreasonable because it creates an inefficient, fragmented, and discriminatory process for evaluating RMR alternatives.”
  Entergy argues that NYISO’s proposal would result in the New York Commission choosing the short-term transmission solution, and NYISO choosing the long-term transmission solution, to address the same identified reliability need, irrespective of the fact that there is no clear demarcation between the two.
  According to Entergy, this fragmentation creates multiple problems.  First, Entergy contends there is no guarantee that the least-cost solution will be selected because that decision is split between two entities, one of which—the New York Commission—is under no federal tariff obligation to select the least-cost solution.  Second, Entergy avers that the fragmented process is discriminatory because different resources will be subject to differing standards depending on which entity is reviewing that resource.
  Entergy is also concerned that the fragmentation will result in uncertainty, litigation, and conflict.

25. In contrast, the New York Commission asserts that it should be permitted to select a generation solution or a non-generation solution where applicable.  Specifically, the New York Commission asks that the Commission require NYISO to revise its RMR process to provide for the New York Commission to select among generation resources, if more than one is available, as the alternative to meet a reliability need, rather than only among non-generation solutions.
  The New York Commission interprets the RMR Order’s directives as pertaining solely to the designation of a deactivating generator as an RMR unit where there is no other alternative, and not as requiring NYISO to select among alternatives.  The New York Commission contends that its position is consistent with its responsibilities under the New York Public Service Law, which the New York Commission explains “encompasses broad public interest matters such as the provision of ‘safe and adequate’ service, considering the ‘economy, efficiency, and care for the public safety, the preservation of environmental values and the conservation of natural resources.’”
  The New York Commission argues that the Commission should recognize the New York Commission’s authority to regulate generation facilities and to make resource adequacy determinations, including selecting among viable and sufficient generation resources.
  
4. Answers

26. In response to the comments and protests, NYISO explains that the Commission approved its existing Gap Solution process in 2004, and subsequently accepted it as compliant with the principles of Order No. 890 and Order No. 1000, without modification to the New York Commission’s role.
  NYISO states that, consistent with the RMR Order, it proposes to revise its existing Gap Solution process to provide that it will be the entity responsible for identifying whether to enter into an RMR agreement with a generator, a revision that NYISO states does not disturb the New York Commission’s role regarding non-generation Gap Solutions.

27. Entergy and IPPNY/EPSA ask that the Commission reject the New York Commission’s proposal to extend its role in the RMR process to also include evaluation and selection of generation Gap Solutions.  Entergy argues that the Commission’s regulation of wholesale agreements “does not run afoul of FPA section 201’s preservation of state authority over ‘generating facilities’ and thus, for the same reason, does not implicate the ‘savings clause’ under FPA section 215.”
  IPPNY/EPSA contend that the Commission has jurisdiction because service under an RMR agreement constitutes wholesale sales and otherwise affects or relates to wholesale rates and transmission service in New York.
  Entergy notes that the Commission has already rejected similar jurisdictional arguments from the New York Commission.
  Similarly, IPPNY/EPSA argue that the New York Commission’s jurisdictional contentions are “an untimely and impermissible attempt to supplement its request for rehearing of the RMR Order.”
  

28. Entergy also argues that requiring NYISO to evaluate and select RMR alternatives does not run afoul of the New York Public Service Law because such action does not constitute “environmental” regulation; rather, Entergy argues that once NYISO selects a least-cost alternative, the New York Commission may exercise whatever siting authority it may have over that alternative to the extent that authority is not preempted by federal law.
  Likewise, IPPNY/EPSA state that NYISO’s proposed RMR process does not, and could not, impact the New York Commission’s authority over generation siting because NYISO may only select generators that are viable and sufficient (i.e., that are available and capable of meeting the reliability need).
  Moreover, IPPNY/EPSA contend that the New York Commission misconstrues the RMR Order, which did not limit NYISO’s authority to select a deactivating generator as an RMR generator only when the deactivating generator is the sole available solution.

29. In its answer, the New York Commission interprets the RMR Order as providing  a “very limited role” for NYISO, which does not require NYISO to select among the alternatives to the deactivating generator, but, instead, requires that NYISO describe the process that will be used.
  In response to transparency concerns, the New York Commission explains that it would provide for public notice and comment and would issue a written determination explaining why particular resources should or should not be pursued.  The New York Commission contends that the Commission “should find that these procedures are adequately open and transparent.”
  While some protesters suggest that the RMR Order required NYISO to select the “least-cost” solution, the New York Commission disagrees that the RMR Order imposed such an obligation.  The New York Commission further argues that using cost as the sole criteria for selection would be inappropriate because it could result in the utilization of resources that operate contrary to the public interest.  In addition, the New York Commission responds to arguments that NYISO’s proposed RMR process will not limit RMR agreements to a last-resort option.  In particular, the New York Commission explains that, under NYISO’s proposal, it will consider a broad array of solutions, and, in the event an RMR agreement is necessary, the pro forma RMR agreement ensures the limited duration of such agreement with its unilateral termination provision.

30. In response to arguments that NYISO cannot delegate planning authority, the  New York Commission explains that the RMR Order recognized that the RMR process may “include a process for it to take into consideration the relevant reliability studies   and evaluations made by the New York Commission.”
  According to the New York Commission, NYISO’s proposed RMR process is consistent with this statement.  Regardless of the RMR Order, the New York Commission contends that it has independent authority under the New York Public Service Law to undertake the reliability and planning responsibilities NYISO proposes.
  The New York Commission also cites Commission precedent approving the Gap Solution process over objections, in which the Commission recognized the New York Commission’s “siting authority and . . . statutory charge to maintain reliability in New York and thus in the NYISO region, and 
therefore [its] . . . critical part to play in the transmission planning process.”
  As for assertions that the New York Commission’s selection of a transmission Gap Solution could lead to costly and less-efficient long-term solutions, the New York Commission argues that its early involvement in the planning process is likely to reduce delays and increase efficiencies by helping to identify any environmental or other siting issues that are likely to arise during the permitting process.

5. Commission Determination

31. We find that NYISO’s proposal to situate the RMR process in its existing Gap Solution fails to address the flaws in NYISO’s Services Tariff which the Commission identified in the RMR Order as unjust and unreasonable.  Specifically, NYISO’s proposal to allow the New York Commission to select non-generation Gap Solutions does not comply with the RMR Order, is inconsistent with Order No. 1000, and could lead to inefficient transmission development.  Therefore, as discussed below, we reject NYISO’s proposal to situate the RMR process within the existing Gap Solution process and require NYISO to submit, within 60 days of the date of this order, a compliance filing with a proposed RMR process separate from NYISO’s existing Gap Solution process, under which NYISO evaluates and selects solutions to identified reliability needs caused by generator deactivations.  We will rule on any outstanding concerns regarding the evaluation and selection of RMR alternatives, including the timeline for soliciting proposals and how NYISO evaluates the cost-effectiveness of proposals, when NYISO’s revised proposal is before the Commission.
32. We find that NYISO’s proposal inappropriately delegates evaluation and selection of RMR alternatives to the New York Commission and, thus, does not comply with the RMR Order.  The Commission stated in the RMR Order that “NYISO must be the entity that makes the determination whether a specific generator is needed to ensure reliable transmission service and thus whether the facility is designated an RMR unit.”
  The Commission also required NYISO to “describe the process NYISO will use to evaluate alternatives for addressing the identified reliability need,” which “deserves the full consideration of NYISO and its stakeholders to ensure that RMR agreements are used only as a limited, last-resort measure.”
  The Commission explained that NYISO’s “process for identifying RMR alternatives” should “ensure a thorough consideration of all types of RMR alternatives in an open and transparent manner.”
  We find that NYISO’s proposal does not meet these requirements.  
33. The clear intent of the RMR Order was that NYISO must, in an open and transparent manner, solicit RMR alternatives, and evaluate those alternatives, to help ensure that designating a generator for RMR service is a last-resort option for meeting immediate reliability needs.  Through its information collection requirements, which we are approving herein, NYISO itself will be in the best position to solicit and evaluate all options and identify the least-cost non-generator solution.
  On the other hand, the    New York Commission does not have an obligation to choose an alternative to an RMR agreement, even if there are more cost-effective viable and sufficient non-generation Gap Solution proposals.  While the New York Commission points out that it will consider a broad array of solutions, this does not counter the fact that the New York Commission is not required to select one of those solutions.  In addition, we are not persuaded by the New York Commission’s citation to the termination provision of the pro forma RMR agreement, which the New York Commission argues ensures its limited duration.
  We not only want to ensure that RMR agreements are limited in duration, but that they are only entered into in the first place as a last-resort measure.

34. Moreover, the RMR Order explicitly required NYISO to propose a process under which NYISO will “evaluate alternatives for addressing the identified reliability need.”
  However, NYISO’s proposed RMR process provides for NYISO to solicit RMR alternatives and to review their viability and sufficiency, but does not provide for NYISO to fully evaluate those alternatives.  Under NYISO’s existing comprehensive reliability planning process, evaluation of proposals occurs in two steps, the first of which is the viability and sufficiency determination.  The second step in the evaluation process occurs after the viability and sufficiency determination and results in NYISO selecting the more efficient or cost-effective solution.
  While we do not require NYISO in its RMR process to adhere to the entire evaluation and selection process in its existing comprehensive reliability planning process,
 it must go beyond the “initial assessment” to ensure an adequate process for evaluating RMR alternatives.

35. In addition, the Commission emphasized in the RMR Order the need for an RMR process that is not unduly discriminatory or preferential.
  Allowing the New York Commission to select non-generation Gap Solutions may result in a process that unduly discriminates based on resource type.  This is because NYISO’s proposed RMR process would subject similarly-situated entities to differing standards (i.e., those NYISO will use to evaluate generation Gap Solution proposals and those the New York Commission will use to evaluate demand response and transmission Gap Solution proposals).  Therefore, NYISO’s proposal may be unduly discriminatory and preferential.

36. While NYISO argues that its proposed RMR process must be just and reasonable in part because it is contained within the existing Gap Solution process, which was found compliant with Order No. 1000,
 we are not persuaded by this argument.  The Gap Solution process pre-existed, and was not modified on compliance with, Order             No. 1000.
  Moreover, NYISO is proposing to substantially modify its existing Gap Solution process in a way that makes it inconsistent with the reasoning underlying the Commission’s First Compliance Order.
  The Gap Solution process was structured to facilitate market-based solutions, and structured to be temporary.  Here, NYISO  proposes to revise the definition of “Gap Solution” from one that “must be designed       to be temporary and to strive to be compatible with permanent market-based solutions,”
  to now be a “temporary solution to a Reliability Need that may become a permanent solution and shall strive to be compatible with permanent market-based solutions.”
  NYISO contends that the temporary nature of Gap Solutions was originally developed   to avoid discouraging market-based solutions, but that the definition could be read to exclude consideration of many potential transmission upgrades, contrary to the RMR Order’s directive that NYISO consider all types of RMR alternatives.
  However, the Commission rejected NYISO’s first Order No. 1000 compliance filing proposal to rely on the New York Commission to select transmission projects in its comprehensive reliability planning process for inclusion in the regional transmission plan for purposes of cost allocation.
  The Commission explained that “Order No. 1000 places an affirmative obligation on public utility transmission providers to identify and evaluate, in consultation with stakeholders, alternative transmission solutions that may meet the transmission needs of the region more efficiently and cost-effectively.”
  The Commission therefore directed NYISO to revise its process so that NYISO is the entity that selects the more efficient or cost-effective permanent transmission solution to an identified reliability need.

37. Here, NYISO is proposing to allow the New York Commission to select transmission Gap Solutions that may become permanent transmission solutions.  In addition to revising the definition of Gap Solution to state that it may become a permanent solution, NYISO states that it may consider a non-generation Gap Solution, including a demand response or transmission solution, as a possible permanent solution in the next comprehensive reliability planning process.
  However, NYISO has not proposed tariff revisions describing how this would work and only states that it “may include this non-generation Gap Solution in the base case of the Reliability Need assessment as appropriate.”
  It is therefore unclear how NYISO would “consider” a non-generation Gap Solution as a possible permanent solution in its comprehensive reliability planning process (i.e., would NYISO evaluate and select a potentially permanent transmission Gap Solution pursuant to the Order No. 1000-compliant comprehensive reliability planning process).  We are concerned that, contrary to the Commission’s findings in the First Compliance Order, NYISO proposes to allow the New York Commission to select a transmission solution that may become permanent outside of the Order No. 1000-compliant comprehensive reliability planning process.  Revising the Gap Solution process as NYISO proposes here is inconsistent with the Commission’s expectation that the process would be used to select a solution to a reliability need which is “designed to be temporary and . . . compatible with permanent market-based proposals.”
  Although the RMR Order stated that “NYISO may elect to address these requirements by expanding upon its OATT Attachment Y planning process, or developing another process as it deems appropriate for inclusion in the NYISO [Services] Tariff,” NYISO was obligated to propose an RMR process that satisfies the general guidance in the RMR Order.
  Situating the RMR process in NYISO’s existing Gap Solution process, even with the revisions NYISO proposes, does not satisfy that requirement.
38. Finally, we agree with Entergy that NYISO’s proposal to allow the New York Commission to select Gap Solution proposals could lead to inefficient transmission development.  NYISO proposes to allow the New York Commission to select non-generation Gap Solutions, including transmission solutions, even if they are not the most cost-effective solution.  Once NYISO begins its comprehensive reliability planning process, however, NYISO will have the authority to select the more efficient or cost-effective transmission solutions to identified reliability needs, consistent with its obligation under Order No. 1000.
  An RMR agreement may be needed for a limited period of time until a permanent transmission solution can be completed, so an RMR agreement could run in parallel with the comprehensive reliability planning process.  Having two different entities with authority over selecting transmission solutions to the same identified reliability need could result in inefficient implementation of both processes—two entities would perform evaluations of potential solutions, two entities would solicit comments on potential solutions, and one entity would select a temporary solution, which may be different than the permanent solution, or may become permanent itself.  Therefore, NYISO’s proposed RMR process may inhibit NYISO’s ability to “efficiently and reliably administer the resources and transmission facilities under its control” and to “ensure reliable transmission service until more permanent reliability solutions are in place.”

39. While it is true that the Commission has recognized a role for the New York Commission in addressing a limited set of reliability needs, the Commission in the RMR Order did not contemplate the level of involvement provided for in NYISO’s proposal here.  The Commission stated in the RMR Order that “NYISO’s proposal may also include a process for it to take into consideration the relevant reliability studies and evaluations made by” the New York Commission or the New York State Reliability Council.
  The RMR Order is consistent with the Commission’s statements in the    First Compliance Order that the “role of state regulatory authorities . . . must be to provide guidance and recommendations and must be defined in the NYISO OATT;” a state entity “can consult, collaborate, inform, and even recommend a transmission project for selection . . . 1.”
  Similarly, in Order No. 890, the Commission stated, “[a]s with any other interested stakeholder, we emphasize that planning must be coordinated with relevant state regulators . . . that wish to participate in the transmission provider’s planning process.”
  
40. Further, in approving the existing Gap Solution process, the Commission “recognize[d] that the New York Commission has siting authority and a statutory charge to maintain reliability in New York and thus in the NYISO region, and therefore has a critical part to play in the transmission planning process.”
  The Commission went on to recognize, however, that the Commission’s jurisdiction also arises in the transmission planning process and stated that its goal “is to appropriately recognize the respective state-federal authorities over transmission matters and to dovetail [its] regulation in a way that supports timely, efficient reliability solutions.”
  The Commission furthered this goal in the RMR Order when it explained that NYISO’s RMR process may provide for consideration of the relevant reliability studies and evaluations made by New York State entities.  Likewise, we reiterate here that the New York Commission may continue to exercise any authority it has over the solution NYISO selects, but NYISO must be the entity that selects the solution.
  

41. For all of these reasons, we reject NYISO’s proposal and require NYISO to establish an RMR process separate from its Gap Solution process, under which NYISO evaluates and selects solutions to identified reliability needs caused by generator deactivations, whether market-based solutions, generation solutions, or non-generation solutions.  In developing a separate RMR process, NYISO should develop additional tariff revisions to clarify when its separate RMR process will be triggered, as opposed to its existing Gap Solution process.

B. Generator Deactivation Notice and Assessment
1. NYISO’s Proposal
42. NYISO proposes to require generators wishing to deactivate to provide NYISO with at least 365 days’ advance notice of deactivation by submitting a Generator Deactivation Notice.
  NYISO proposes to begin the 365-day notice period once NYISO has provided written notice to the deactivating generator that the submitted Generator Deactivation Notice is complete (i.e., the Generator Deactivation Assessment Start Date).
  NYISO has 10 business days to review the Generator Deactivation Notice to determine whether it is complete or whether additional information is required.
  NYISO asserts that this 365-day notice period provides NYISO with the time necessary to evaluate the reliability impacts of the proposed deactivation and to consider alternatives to an RMR agreement that might address an identified reliability need.

43. At the same time the deactivating generator submits the Generator Deactivation Notice, it must also provide cost, revenue, and other information specified in proposed NYISO OATT section 31.9.
  NYISO states that, as it does when making going-forward cost and buyer-side market power mitigation determinations, it will post on its website a spreadsheet form and instructions for submitting the required information.  According to NYISO, its proposed information collection requirements will enable it to evaluate all options and identify the least-cost non-generation solution to a reliability need caused by a generator deactivation if that solution has a net present value that is “distinctly higher” than that of the deactivating generator or any other generation solution.

44. Once the Generator Deactivation Notice is complete, NYISO will begin the Generator Deactivation Assessment (i.e., NYISO’s determination whether a reliability need will arise as a result of the proposed generator deactivation).
  NYISO states that, based on previous experience performing reliability studies, it requires 90 days to perform the first step of evaluating the reliability impacts of a generator’s proposed deactivation, which includes performing the required reliability studies, coordinating with the relevant transmission owners, and developing and reporting study results.
  
45. NYISO explains that, after completing the first step, if it identifies a reliability need, it will initiate its existing Gap Solution process, as revised in its filing, and provide 30 days for interested parties to propose Gap Solutions as alternatives to NYISO entering into an RMR agreement with the deactivating generator.  NYISO states that it then requires 120 days to evaluate the viability and sufficiency of the potential alternative solutions.  NYISO explains that the remaining portion of the 365-day notice period    (i.e., 125 days) is needed to provide the New York Commission with enough time to determine whether one or more viable and sufficient non-generation Gap Solutions should be implemented to resolve the identified reliability need.

46. On the other hand, if after completing the first step in the Generator Deactivation Assessment, NYISO does not identify a reliability need caused by the proposed generator deactivation, NYISO proposes to create an “off ramp” that would trigger as early as    120 days into the process.
  Pursuant to this “off ramp,” a generator could proceed with its proposed deactivation before the conclusion of the 365-day notice period where NYISO has determined that its deactivation would not create a reliability need.

2. Comments and Protests

47. Entergy, IPPNY/EPSA, and NRG argue that the 365-day notice period is unreasonably long.  First, Entergy and IPPNY/EPSA contend that NYISO’s proposed notice period is excessive when compared to the deactivation notice periods of the     New York Commission (180 days) and the other RTOs/ISOs (the longest of which is the Midcontinent Independent System Operator (MISO) at 180 days).  
48. In addition, Entergy and NRG assert that NYISO cannot lawfully require a public utility to provide a reliability service without just compensation.  Entergy argues that the Commission has consistently held that, when a generator is required to provide a reliability service, it is properly characterized as “utility” service for which it is entitled to seek full cost-of-service recovery.
  Entergy, IPPNY/EPSA, and NRG also rely on the Commission’s statement in the RMR Order that, “should NYISO choose an exclusively mandatory RMR regime, under which a generator wishing to deactivate but determined by NYISO to be needed for reliability is required to remain in operation, NYISO’s proposal should provide for compensation at a full cost-of-service rate.”
  Entergy, IPPNY/EPSA, and NRG assert that the fact that NYISO is proposing a voluntary approach after the 365-day notice period expires does not change the fact that NYISO is mandating reliability service prior to the expiration of that notice period starting once the reliability determination is made by the 90th day.
  According to NRG, this creates discriminatory treatment between generators needed for reliability, which must operate uncompensated for 365 days, and those not needed for reliability, which may be allowed to retire after 120 days.  IPPNY/EPSA assert that NYISO’s proposal deprives generators seeking to deactivate of the compensation needed to support ongoing operations and, in turn, will increase the risk that the generators cannot maintain reliable operations.  IPPNY/EPSA argue that this undermines the foundation of the Commission’s RMR policy, which aims to ensure the continued reliability and efficient operation of the system.
  Therefore, Entergy, IPPNY/EPSA, and NRG argue that if NYISO determines that a deactivating generator must continue to operate for any period of time to meet an identified reliability need, NYISO should be required pay the generator a rate that reflects the generator’s full cost-of-service because the generator’s operation is, in effect, mandatory during this period.

49. Furthermore, Entergy, IPPNY/EPSA, and NRG ask that the Commission require NYISO to eliminate the proposal to require a deactivating generator to remain in service beyond the 90th day if it is not needed for reliability.  Entergy asserts that there is no lawful basis on which to require a generator that is not needed for reliability to remain in service, much less to require that generator to remain in service without just compensation.  Therefore, Entergy, IPPNY/EPSA, and NRG argue that the Commission should direct NYISO to revise its proposed OATT provisions to permit a generator to deactivate once NYISO determines no reliability need will result from the deactivation.
  
50. With regard to the information requirements, Entergy, IPPNY/EPSA, and NRG argue that NYISO’s proposal to require deactivating generators to provide financial information with their Generator Deactivation Notice is unduly burdensome and, in many cases, will serve no purpose.  Entergy asserts that the Commission should require NYISO to revise its proposed RMR process as applied to the unique situation of a generator (particularly a nuclear unit) that is retiring at the end of its operating license, which may be unable to extend its operations beyond the deactivation date.  In such a situation, Entergy contends, there is no need for the generator to submit the required avoidable cost information.  Entergy argues that the Commission should therefore provide an exemption from the data submission requirements for such a unit or, alternatively, recognize that such a unit can request a waiver of those requirements in the appropriate circumstances.  IPPNY/EPSA request that the Commission direct NYISO to revise its proposal to only require deactivating generators that wish to be considered as a Gap Solution to provide financial information to NYISO at the time they submit their Generator Deactivation Notice.  NRG argues that because NYISO proposes to require submission of financial information before making a reliability determination, deactivating generators will be subject to costly reporting requirements that may not be necessary if the generator is not needed for reliability.

51. IPPNY/EPSA and NRG also argue that the proposed 365-day notice period is inconsistent with NYISO’s capacity market design, which relies heavily on monthly auctions.  IPPNY/EPSA assert that, with a monthly capacity market, a generator may not be able to accurately predict what its future revenues will be and, thus, whether it will remain profitable on a rolling full year in advance basis.  IPPNY/EPSA contend that NYISO’s proposal may actually precipitate decisions to deactivate sooner than is the case today to protect owners’ exposure against the duration of uneconomic operations.  NRG asserts that generators seeking to deactivate would likely require substantial investments to be dependable for reliability going forward, especially given the long notice period, but, without assurance of cost recovery, owners will be unlikely to commit funds.

52. On the other hand, the New York Commission supports NYISO’s proposed     365-day notice period.  The New York Commission requests, however, that the Commission direct NYISO to provide additional time for the New York Commission to complete its review of alternative solutions.  
53. Sierra Club argues that in order to protect New York’s ratepayers and ensure that RMR generators are used only as a last-resort option for meeting immediate reliability needs, a 365-day window is far too short and several years’ advance notice is both necessary and appropriate.
  Sierra Club contends that ISO New England Inc. (ISO-NE) effectively requires greater than 365 days’ notice by requiring generators to submit bids into the forward capacity market three and a half years in advance of the delivery year, and to submit delist bids and non-price retirement requests at that time, or to address existing capacity supply obligations through approved bilateral contracts.
3. Answers

54. NYISO asserts that the 365-day notice period is the shortest period practicable for NYISO to complete the Gap Solution process in a manner that complies with the RMR Order.  NYISO argues that if the notice period were shorter, NYISO would not have sufficient time to adequately and thoroughly consider RMR alternatives, and therefore could not fulfill the RMR Order’s mandate that NYISO only rely on RMR agreements “as a limited, last-resort measure.”
  NYISO also contends that the Commission should reject protesters’ argument that NYISO should execute an RMR agreement immediately after it identifies a reliability need caused by a generator deactivation.  NYISO counters that such a requirement would be inconsistent with the Commission’s directive that NYISO only enter into RMR agreements as a limited last-resort measure.  NYISO states that, while NYISO believes it is inappropriate to enter into an RMR agreement with a generator immediately after NYISO identifies a reliability need, NYISO would not be opposed to compensating generators that are required to remain in service beyond the 180th day of the notice period at the generator’s demonstrated avoidable costs, including its variable operating costs, if the Commission determines that such compensation is necessary to produce a just and reasonable result.  NYISO agrees that compensation beyond the 180th day may be justified, but not before that date, because additional payments under an RMR-like agreement have not generally been available in New York until after the New York Commission’s 180-day notice period has expired.
55. NYISO further argues that the Commission should reject protesters’ proposal to require NYISO to pay a deactivating generator its full cost-of-service after NYISO identifies a reliability need.  NYISO contends that imposing such a requirement before NYISO has the opportunity to consider any RMR alternatives would send the wrong economic signal to generators that can reasonably anticipate or know that their deactivation will result in a reliability need.  NYISO asserts that paying these generators a full cost-of-service rate during the notice period would encourage surprises and reward delay. 
56. NYISO refutes protesters’ arguments that the 365-day notice period prevents generators from deactivating at the time of their choosing.  NYISO explains that, on the contrary, its proposal requires generators to submit advance notice of their proposed deactivation date.  NYISO states that, as long as a generator submits its notice sufficiently in advance, it can deactivate on the date it chooses.  With regard to deactivation after NYISO determines that a generator deactivation would not create a reliability need, NYISO states that it does not object to a tariff revision permitting a generator to commence the deactivation process pursuant to NYISO procedures as soon as NYISO completes the Generator Deactivation Assessment and determines there is no reliability need. 
57. NYISO further asserts that the Commission should not adopt the New York Commission’s proposed alternative notice time-frame, which provides the New York Commission with additional time to perform its responsibilities.  NYISO explains that,  in establishing its proposed time-frame, it reviewed its past experience in performing reliability studies and related planning and market monitoring activities and determined the minimal, reasonable period of time necessary to perform the different Gap Solution process steps.
58. Moreover, NYISO contends that the Commission should reject protests regarding scope and timing of the information submission requirements for a deactivating generator.  NYISO explains that it proposes to require such information submission at the time a generator submits its Generator Deactivation Notice for two purposes:  (1) so NYISO can perform its analysis of the impact of the generator’s proposed deactivation on the system, consistent with NYISO’s responsibility to continuously monitor competitive market behavior; and (2) so NYISO can calculate the Availability and Performance Rate (APR) for the deactivating generator.  NYISO argues that its ability to perform its required responsibilities within the 365-day notice period would be significantly impeded if it were unable to obtain the required information at the start of the RMR process.  NYISO does not, however, object to the Commission requiring it to make narrowly tailored revisions to proposed NYISO OATT sections 31.9.1.2 and 31.9.6 to address some of IPPNY/EPSA’s concerns.
59. MEUA supports a notice period that allows sufficient time for NYISO to evaluate any reliability need and to identify any appropriate Gap Solutions to resolve that need.  MEUA opposes, however, any requirement that NYISO compensate deactivating generators for providing reliability services during the 365-day notice period.  MEUA argues that no precedent exists for such compensation, the proposed deactivation notice period does not constitute mandatory service, and providing such compensation would significantly increase the costs of RMR service to customers to a prohibitive level, potentially by as much as 48 percent under certain circumstances.

60. In their answer, IPPNY/EPSA argue that the Commission should reject Sierra Club’s argument that the notice period should be extended to resemble the multi-year notice period in ISO-NE.  IPPNY/EPSA assert that a longer notice period would be much more burdensome for generators, that the Commission has previously held that the fact that a rule is in place in one market does not provide an adequate basis to simply adopt it wholesale in another market, and that Sierra Club has misconstrued the operation of ISO-NE’s forward capacity market, which provides that generators may offer or de-list their capacity three years in advance in a forward capacity auction.
61. While Entergy states that it appreciates NYISO’s agreement in its answer to compensate generators during the notice period after 180 days, Entergy argues that compensation on the 90th day is preferable because that is the day by which NYISO will deem the generator necessary for reliability.  Entergy contends that compensation after the 90th day aligns the time period with RTO/ISO best practices (including PJM Interconnection, L.L.C. (PJM)).  Entergy does not oppose adoption of a 180-day period as a reasonable compromise under these circumstances.  Entergy argues, however, that the Commission should reject NYISO’s argument that a generator should not be eligible to receive up to its full cost-of-service during the notice period.  Entergy asserts that the two-phase compensation approach NYISO proposes should be rejected because there is no rational basis to compensate the same generator for the same service at two different rates based on an arbitrary timeline.
62. Regarding the financial information reporting requirement, Entergy asserts that NYISO bases it argument on the fact that it needs the information in order to perform its analysis of the impact of the generator deactivation on its system.  Entergy contends, however, that only one of the provisions NYISO cites provides the actual test that NYISO will use to assess the generator deactivation, and that provision is limited to deactivating generators in mitigated capacity zones only (i.e., the zones to which NYISO’s market power mitigation rules apply).  Entergy asserts that if NYISO expects that deactivating generators outside of the mitigated capacity zones will also be subject to a physical withholding analysis, NYISO must define the parameters for that assessment in its Services Tariff.
4. Commission Determination

63. In light of our rejection of NYISO’s proposal to situate the RMR process within its existing Gap Solution process, and our requirement that NYISO establish an RMR process separate from its Gap Solution process, we reject NYISO’s proposed 365-day notice period.  We direct NYISO to submit, within 60 days of the date of this order, a compliance filing with a proposed timeline that reflects the new RMR process that we direct NYISO to propose (i.e., an RMR process separate from the Gap Solution process, under which NYISO evaluates and selects solutions to identified reliability needs caused by generator deactivations).  Because we do not have such an RMR process before us at this time, we cannot determine whether a 365-day notice period is just and reasonable, nor can we determine whether a generator should be compensated during the notice period.  We will address outstanding concerns regarding the timeline for the RMR process, whether a generator should be compensated during the notice period, and, if so, at what level, when NYISO’s revised proposal is before the Commission. 
64. As for the financial information requirements contained in proposed Appendix F of Attachment Y of the NYISO OATT, we find NYISO’s proposal to be just and reasonable.  Protesters argue that NYISO’s proposed information requirements are not needed to confirm the reasonableness of a generator’s decision to deactivate and are excessive, particularly when applied to generators that are not found to be needed for reliability.  We disagree.  As NYISO notes, these requirements allow NYISO to fully consider the impact of a generator’s proposed deactivation.  In addition, NYISO’s proposed requirements are consistent with NYISO’s responsibility to monitor its markets and competitive market behavior.  We further find that the information requirements are also consistent with the information requirements NYISO currently imposes on deactivating generators so NYISO can analyze market power considerations.

C. Standard for Selection of RMR Alternatives
1. NYISO’s Proposal

65. NYISO states that in order to determine which solution to a reliability need caused by a generator deactivation is the least-cost solution, taking into account uncertainty in cost and revenue estimates, NYISO will calculate the net present value of potential solutions and apply a “distinctly higher” standard to the calculations.  Specifically, NYISO proposes to estimate net costs to determine if there is a non-generation solution that has a net present value that is “distinctly higher” than the net present value of any generation solution.
  NYISO states that it proposes the “distinctly higher” net present value standard to determine which solution is actually the least-cost solution, rather than relying on the project sponsor’s cost and revenue estimates, because project estimates alone have error bounds in the range of 5 percent to 20 percent, and for some projects the error bounds can be considerably higher.  NYISO states that revenue estimates, which are netted from costs, can have even higher error bounds.
  NYISO does not propose to precisely define the term “distinctly.”  
66. Once NYISO makes the net present value determination, NYISO proposes to post which non-generation solution has the highest estimated net present value on its website and inform the New York Commission.
  NYISO states that this posting is intended to provide transparency and also to signal to all stakeholders that an RMR agreement will not be the least-cost solution to the reliability need.  However, NYISO explains that it does not either propose to disclose the estimated costs or revenues of any proposed solution, or to identify which generation solution has the lowest estimated net cost.  NYISO states that it will also signal to stakeholders, as well as to the New York Commission, that absent the New York Commission’s selection of the non-generation viable and sufficient Gap Solution with the highest estimated net present value, the RMR generator will be subject to an RMR offer price.  

2. Comments and Protests

67. IPPNY/EPSA argue that the Commission should reject NYISO’s proposal to identify non-generation solutions that have estimated net present values that are “distinctly higher” than the net present value of a generator solution.  IPPNY/EPSA contend that NYISO’s proposal would de facto cause NYISO to enter into an RMR agreement as a first-resort option unless it was absolutely clear that the non-generation solution was a lower-cost solution.  IPPNY/EPSA assert that NYISO’s proposal biases the selection of solutions towards generators when the Commission directed that RMR generators should only be used as a last-resort option.

68. NRG asserts that NYISO’s filing does not explain what constitutes a “distinctly higher” net present value and that the language is excessively vague.  NRG argues that NYISO’s proposal does not provide market participants with sufficient clarity as to how NYISO intends to implement the market participation rules following a New York Commission selection of an RMR alternative.
  Similarly, UIU argues that NYISO has proposed an unbounded criterion that is not clear or reliable and that leaves too much to NYISO’s discretion.

69. Sierra Club argues that while it is possible that actual costs may exceed project estimates, it is also possible that actual costs are far lower than project estimates.  Sierra Club asserts that because the “distinctly higher” net present value standard would unjustifiably discriminate against non-generation Gap Solutions, and because the Commission directed that RMR generators only be used as a “last resort,” NYISO should select a non-generation Gap Solution with any value higher than a generation solution.

70. NYTOs state that NYISO proposes to compare the net present value of an alternative solution to the net present value of an RMR agreement to determine if there is an RMR alternative with a “distinctly higher” net present value.  NYTOs seek clarification that when NYISO performs this comparison it will do so using an equivalent time horizon.

3. Answers
71. NYISO asserts that the protests mischaracterize its proposal and that the “distinctly higher” net present value standard is appropriate because project cost and revenue estimates inherently have substantial error bounds.  NYISO contends that it is unreasonable for protesters to essentially call on NYISO to ignore uncertainty factors and default to non-generation solutions when they may not be as economic as a generation solution.  NYISO further argues that it would be impracticable to establish formulaic standards or specific criteria for weighing the impact of “unquantifiable” factors.
  According to NYISO, the purpose of the “distinctly higher” net present value standard is clear, and given the need to allow NYISO to exercise independent and impartial judgment in this area, there is no reason for concern that NYISO will wield undue discretionary authority.
72. Entergy answers that the issue is not whether the purpose of the standard is clear, but rather whether the standard itself is clear.  Entergy argues that the Commission should require NYISO to eliminate the amorphous “distinctly higher” standard or, in the alternative, require NYISO to file transparent, objective criteria for implementing it.

4. Commission Determination

73. We accept NYISO’s proposal to use a “distinctly higher” net present value standard, subject to condition.  We agree with NYISO that, because project and cost estimates have substantial error bounds, it is just and reasonable for NYISO to use a standard that is able to account for a margin of error in cost and revenue estimates for both a proposed generation and non-generation solution.  While we emphasize that RMR agreements should be used only as a last-resort measure, we also have an interest in minimizing costs.  It would be unreasonable, as NYISO states, to ask NYISO to ignore uncertainty factors associated with a non-generation solution and automatically dismiss the generation solution, when the non-generation solution may turn out to be the more expensive option.  With these objectives in mind, we find that NYISO has not sufficiently explained or defined how it will determine which solution has a “distinctly higher” net present value.
  In addition, as discussed above, NYISO must be the entity that selects a solution to a reliability need caused by a generator deactivation, whether a generation or non-generation solution.  The standard for determining which solution NYISO will select is an important part of NYISO’s RMR process.  In certain circumstances, the Commission has allowed NYISO some flexibility regarding tariff provisions where a specific, uniform, or formulaic standard may be infeasible.
  In one instance, the Commission required NYISO to provide the “conceptual basis and general framework” that NYISO would use, but allowed NYISO’s tariff provisions to be “sufficiently broad and flexible” to take into account variations in circumstances.
  Therefore, to ensure clarity and transparency, we direct NYISO to submit, within 60 days of the date of this order, a compliance filing with tariff revisions that identify the criteria NYISO will use to implement its “distinctly higher” net present value standard and provide a conceptual basis as to how the standard will be implemented.
D. Participation of RMR Generators in NYISO’s Installed Capacity Markets
1. NYISO’s Proposal
74. NYISO proposes to require RMR generators to offer all of their unforced   capacity (UCAP) into an installed capacity (ICAP) spot market auction,
 unless an RMR agreement expressly excuses an RMR generator from this requirement due to a  pre-existing bilateral agreement.  NYISO explains that it has no authority to abrogate an existing contract, and it asserts that mandating doing so would violate the voluntary nature of its RMR proposal.  In most cases, though, NYISO states that RMR generators will be required to offer all of their UCAP into the auctions at an RMR UCAP Offer Price of $0.00/kW-month, i.e., as “price-takers.”  However, NYISO specifies               two scenarios in which the RMR UCAP Offer Price would be higher than $0.00/kW-month:  (1) if NYISO’s determination of the need to enter into an RMR agreement is based on a resource adequacy need; or (2) if an RMR generator is not the least-cost solution to the identified reliability need.  Under these scenarios, the RMR UCAP Offer Price would be equal to the RMR generator’s RMR avoidable costs net of likely projected annual energy and ancillary services revenues, translated into seasonally adjusted values.
75. In the case of RMR generators subject to offer floor mitigation prior to seeking to deactivate, NYISO proposes that the generator’s UCAP be offered into the ICAP auctions at the higher of the RMR generator’s offer floor or its RMR UCAP Offer Price.  NYISO explains that this requirement is intended to ensure that UCAP subject to the Commission-approved offer floor rules are not excused from buyer-side market power mitigation prematurely on account of addressing a temporary reliability need through an RMR agreement.
  

76. Under NYISO’s current supplier-side market power mitigation rules, UCAP under the control of a Pivotal Supplier located in a mitigated capacity zone is subject to a “must offer” requirement at no higher than the higher of the generator’s reference level for the applicable ICAP spot market auction, or a generator’s going-forward costs.  NYISO proposes to exclude from the determination of Mitigated UCAP an RMR generator’s UCAP.  To accomplish this exclusion, NYISO proposes to revise subsection iv of the definitions of “Affiliated Entity” and the definition of “Control” with respect to UCAP.  Because UCAP from the RMR generator and its offer price will be controlled by the RMR agreement, NYISO asserts additional mitigation rules are not needed.
2. Comments and Protests

77.  Entergy argues that even when NYISO proposes to impose an offer price on RMR generators, it may be too low.  In instances where a deactivating generator has elected to file an owner-developed rate, Entergy contends that setting the offer price at the deactivating generator’s RMR avoidable costs fails to meet the fundamental purpose of reflecting the costs of the resource in the bid floor and, thus, will discourage future efficient investment.  Entergy agrees in concept that if an RMR agreement is not the least-cost solution, the RMR generator should be required to bid its UCAP at an established offer price.
  However, Entergy argues that this approach neglects the root cause of the problem (i.e., the New York Commission’s ability to avoid choosing the least-cost solution).  Entergy further argues that NYISO’s proposal to impose an offer price on an RMR generator if the RMR agreement is based on a resource adequacy need fails to address the underlying problem that makes the step necessary.  Entergy agrees with NYISO’s proposal only to the limited extent that if NYISO is permitted to intervene in the market to execute an RMR agreement to resolve a resource adequacy need, the RMR generator’s offers should be at an established price.  However, in this situation, Entergy contends that the Commission should order NYISO to fix the underlying flaws in its market design that make RMR agreements a more likely occurrence, not a true last-resort measure.

78. IPPNY/EPSA argue that NYISO’s proposal biases the selection of solutions towards generators when it should be the other way around to ensure generators are selected only as a last-resort.  Thus, according to IPPNY/EPSA, the Commission should require NYISO to impose an RMR offer price unless the estimated net present value of all of the non-generation viable and sufficient Gap Solutions are distinctly lower than the estimated net present value of the RMR generator (i.e., impose an RMR UCAP Offer Price unless all of the non-generation viable and sufficient Gap Solutions are distinctly more expensive than the RMR generator).
  IPPNY/EPSA also argue that if the RMR offer price is set based on the RMR generator’s RMR avoidable costs when the RMR generator has conditioned its continued operation on receiving compensation based on its full cost of service, it presents an arbitrarily low threshold for this capacity to clear the market, thereby undercutting the very purpose of instituting the RMR offer price in the first place.  IPPNY/EPSA and NRG assert that the Commission should require NYISO to revise its Services Tariff to broaden the scope of its RMR offer price mitigation to apply to uneconomic arrangements for the purpose of retaining, repowering, or establishing a new generator that occur outside of, and thereby without triggering, NYISO’s RMR process.  They argue doing so would effectively discourage all such arrangements, including those that end-run the RMR process itself.

79. NRG argues that NYISO’s proposed RMR process potentially harms the integrity of NYISO’s ICAP markets because it does not impose an offer price on resources retained for needs not related to bulk resource adequacy, such as a transmission security reliability need.  NRG asserts that requiring generators that would have exited the market “but for” an uneconomic retention agreement to participate in the ICAP markets as price takers artificially suppresses market clearing prices and denies competing generators a reasonable opportunity to recover their fixed costs.

3. Answers

80. NYISO explains that the “distinctly higher” net present value standard avoids imposing an offer price on RMR generators when it is not clear that a more economic non-generation solution exists.  NYISO further explains that its use of the “distinctly higher” net present value standard will allow NYISO to provide appropriate signals to stakeholders and the New York Commission regarding the potential need to select a non-generation alternative.  NYISO argues that nothing in IPPNY/EPSA’s protest invalidates NYISO’s proposal to use RMR avoidable costs to set the offer price for RMR generators.  NYISO contends that IPPNY/EPSA’s suggestion to require NYISO to impose an offer price on other uneconomic retentions outside of the RMR process is outside the scope of this proceeding, which is confined to NYISO’s proposal on compliance with the RMR Order.
81. NYISO argues that NRG’s protest that NYISO’s proposal will harm the integrity of the ICAP market is based on a fundamentally flawed economic theory that the Commission already rejected in Docket No. EL13-62-000.  NYISO states that it explained in that proceeding that when a constraint is not priced into the markets, as in the case of transmission security needs, then it would be unreasonable to mitigate offers since that would be tantamount to pricing the need for a resource into the market (which would send an inefficient price signal).

4. Commission Determination

82. We reject NYISO’s proposal to impose a capacity offer price on RMR generators higher than $0.00/kW-month as unjust and unreasonable.  RMR generators are needed to maintain reliability, but they have not received sufficient market revenues to continue operations and therefore seek to deactivate.  It is more efficient for RMR generators to offer their UCAP at $0.00/kW-month as “price-takers.”  If NYISO imposes a higher than $0.00/kW-month offer price on an RMR generator and the generator does not clear in the ICAP spot market auction, another generator that otherwise would not have cleared will clear instead.  In this instance, ratepayers will pay twice—once for the cost of the RMR agreement, and again for the generator that otherwise would not have cleared the market.  That said, the Commission notes that the first circumstance under which NYISO proposes to impose an offer price (i.e., when there is an alternative solution with a “distinctly higher” net present value than the RMR generator) will most likely never occur because of our directives above that NYISO must be the entity that selects a solution to a reliability need caused by a generator deactivation.

83. The Commission has previously found that it is efficient for units retained under a Reliability Support Services Agreement (RSSA), a form of RMR agreement, to clear in the ICAP market, and that any mitigation imposed on such units which would prevent them from clearing in the ICAP market would be unreasonable.
  The Commission further stated that: 
[C]ompetitive offers are expected to reflect going-forward costs as adjusted for revenues that are consistent with revenues earned in competitive markets.  If going-forward costs adjusted for revenues are very low, then it would be reasonable to expect a low capacity market offer that reflects the low going-forward costs. . . . Because Cayuga and Dunkirk are needed for reliability and would clear a capacity market that also reflected local reliability needs, RSSA revenues received by these resources reflect the value of the services provided by these resources to customers.
  
We continue to believe that RMR generators should not be subject to a capacity minimum offer price because RMR generators are needed to fulfill a reliability need that market forces have not fulfilled.  Imposing a minimum offer price would allow for inefficient outcomes and is thus unreasonable.
E. Compensation for RMR Service
1. Compliance Directive

84. The Commission directed NYISO to propose compensation provisions that reflect the nature of NYISO’s RMR proposal (i.e., whether NYISO proposes a voluntary or mandatory RMR regime).  Specifically, the Commission stated that if NYISO proposes an “exclusively voluntary RMR regime,” NYISO must include a process by which NYISO and an RMR generator may negotiate an appropriate cost-based rate, which “must at a minimum allow for the recovery of the generator’s going-forward costs,” with flexibility to negotiate “up to the generator’s full cost-of-service.”
  On the other hand, the Commission explained that, should NYISO propose an “exclusively mandatory RMR regime,” NYISO “should provide for compensation at a full cost-of-service rate.”
  The Commission also required NYISO to develop procedures governing the filing of RMR agreements for review and approval by the Commission, including developing a           pro forma RMR agreement and providing authorization for a generator to file an RMR agreement under FPA section 205 containing cost-based rates for the provision of RMR service.
  Moreover, the Commission directed NYISO to “address the circumstance of accelerated cost recovery for generators that require upgrades, retrofitting, repowering, or some other form of additional investment required to continue operating during the term of the RMR agreement.”
  The Commission also required NYISO to “address recovery of such investments from RMR generators should the RMR unit receive compensation for the investment during the term of the RMR agreement but then continue to operate as a merchant unit after the term of the RMR agreement.”

2. NYISO’s Proposal
85. NYISO proposes compensation for an RMR generator based on either:  (1) an APR determined in accordance with Schedule 8 of the Services Tariff; or (2) an owner- developed rate that the RMR generator proposes on its own.  NYISO asserts that because it is not proposing to mandate that resources become RMR generators, the APR is not designed to provide full cost-of-service compensation.  

86. NYISO’s proposed APR features four components:  (1) RMR avoidable costs;   (2) variable costs; (3) an availability incentive; and (4) a performance incentive.  NYISO states that its proposal is intended to put total compensation at or above an RMR generator’s avoidable costs.  NYISO proposes to determine RMR avoidable costs pursuant to proposed sections 31.2.11.8 and 31.2.11.17 of the OATT.  NYISO explains that avoidable costs do not include variable costs or any other costs that might be included in an RMR generator’s reference level.  NYISO states that variable costs are frequently changing incremental costs that a generator incurs to produce energy or ancillary services.  According to NYISO, variable costs also include the cost of providing energy, operating reserves, and regulation service to the NYISO-administered markets.  NYISO states that it will determine RMR avoidable costs and variable costs based on the lower of:  (1) the RMR generator’s bids; or (2) the reference levels that NYISO determines for market power mitigation purposes under section 23 of the Services Tariff.

87. NYISO states that incentive payments are a necessary feature of a voluntary RMR regime because generators will no longer have a market-based incentive to maximize their availability or to respond to dispatch instructions.  NYISO explains that the value of its proposed incentive payments should support additional possible expenditures related to fixed costs during the life of an RMR agreement and provide for a reasonable return on investment sufficient to make the voluntary acceptance of a NYISO-calculated APR a financially attractive option.  According to NYISO, it would measure the incentives against each RMR generator’s calculated availability and performance, based on the generator being offered into the NYISO markets, and the generator’s ability to follow dispatch instructions.  NYISO proposes a return of 12.5 percent, which it believes is consistent with industry averages and provides a reasonable incentive.  NYISO states that this value is also consistent with the value used in NYISO’s currently approved demand curve.  In order to avoid creating an incentive for a generator to overstate the amount of capital expenditures required, NYISO explains that it designed the incentive payment so that it is calculated using RMR avoidable costs less the cost of capital expenditures.  

88. NYISO explains that eligibility for availability incentive payments will be based on the RMR generator’s availability for scheduling and dispatch.  NYISO proposes to use the North American Electric Reliability Corporation’s (NERC) “Equivalent Availability Factor” metric to determine availability incentive payments on a six month capability period basis.  NYISO states that eligibility for performance incentive payments will be based on the RMR generator’s performance in appropriately following NYISO dispatch signals, meaning, in effect, the extent to which an RMR generator produces energy above NYISO’s penalty limit for under-generation.  NYISO will use the penalty limit for under-generation metric to determine performance incentive payments on a monthly basis.  For each type of incentive payment and metric, NYISO states that it will establish a long-term “baseline,” a “bandwidth,” and two performance targets.  The baseline for each RMR generator will be specified in its RMR agreement, while the bandwidth and performance targets can be calculated from the baseline using the equations set forth in sections 15.8.3 and 15.8.4 of Rate Schedule 8 of the Service Tariff.

89. NYISO’s proposal expressly accommodates a generator’s right to submit an owner-developed rate in lieu of APR to the Commission for its review and potential acceptance.  Under NYISO’s proposal, owner-developed rates cannot exceed full cost-of-service and have two components:  (1) variable costs, which will be determined in the same manner used to calculate variable costs included in the APR; and (2) a Commission-authorized component, which will effectively replace the RMR avoidable cost portion of the APR with a value that must be justified by the generator and accepted by the Commission.
  NYISO also proposes that its MMU will review owner-developed rates and participate in Commission proceedings concerning them.

90. NYISO proposes to permit RMR generators to recover as additional costs, extraordinary capital expenditures, or other RMR avoidable costs that arise during the term of an RMR agreement that:  (1) are not already being recovered as components of an RMR generator’s RMR avoidable costs, its owner-developed rate, or its variable costs; (2) could not have been reasonably anticipated at the time the generator entered into an RMR agreement; and (3) are necessary for the RMR generator to continue to provide service during the term of the RMR agreement.  NYISO proposes to require generators to present most proposed additional costs to the Commission for its review before NYISO has an obligation to pay the costs.
  Specifically, NYISO proposes to require generators to present for Commission review and approval additional costs if:  (1) the RMR generator is being compensated pursuant to an owner-developed rate; (2) the additional costs exceed $10 million per event for a non-nuclear powered generator or $25 million per event for a nuclear-powered generator; or (3) the additional costs do not involve capital expenditures.

3. Comments and Protests

91. City of NY and MI do not believe that RMR generators should be paid the proposed availability incentive.
  City of NY and MI argue that base compensation under an RMR agreement should entitle NYISO to at least the generator’s historical average level of availability, and thus paying an additional incentive for performance at or above historic levels, as proposed, is unnecessary.  City of NY and MI request that the Commission either reject the proposed availability incentive or, alternatively, limit it to availability above the historical average level.  City of NY and MI also caution the Commission that creating an incentive structure that makes RMR service attractive could increase toggling concerns.

92. NRG argues that NYISO’s proposal treats generators with a Commission-approved owner-developed rate significantly worse than generators that accept NYISO’s calculation of an APR.  First, NRG contends that NYISO proposes to subject generators under the APR to penalties capped at an amount no greater than their incentive payment, while subjecting generators with an owner-developed rate to unlimited penalties.  Second, NRG asserts that NYISO proposes to allow generators compensated under the APR to receive availability and performance incentives, subject to a cap at the resource’s full cost-of-service, but to not allow generators compensated under an owner-developed rate to receive any available and performance incentives.  NRG asserts that generators with an owner-developed rate should be eligible to receive the same incentives, subject to the same full cap.  Third, NRG contends that, under the APR methodology, NYISO proposes to authorize substantiated additional costs of up to $10 million with no additional review, but generators compensated under an owner-developed rate must seek Commission approval of all substantiated costs.  NRG argues that the Commission should reject this discriminatory treatment.
  

93. Several parties support NYISO’s proposed compensation mechanisms.  Sierra Club supports NYISO’s proposed APR model as an effective rate structure for providing reliable service at the lowest cost to ratepayers.  Sierra Club argues, however, that NYISO’s owner-developed rate provisions are vague and lack clear ratepayer safeguards.  Sierra Club contends that it is unclear what, if anything, would prevent generators from seeking full cost-of-service compensation through the owner-developed rate.
  NYTOs also support the proposed APR compensation because it is based on avoidable costs plus the availability and performance incentive, rather than full cost-of-service compensation.  Similarly, the New York Commission argues that the Commission should eliminate the automatic right of generators to propose full cost-of-service compensation under an owner-developed rate.  The New York Commission cites Market Street Railway Co. v. Railroad Commission of California
 in arguing that it is well settled that full cost-of-service compensation is not required when a service is abandoned because it is no longer financially viable.
  The New York Commission also asserts that full cost-of-service compensation is unjust and unreasonable because it overcompensates generators by shifting all fixed costs and risks to ratepayers.

4. Answers

94. NYISO argues that penalties should not be capped for generators under an owner-developed rate as NRG suggests.  NYISO claims it would be unjust and unreasonable to insulate the owner of an RMR generator that is being compensated at a level that exceeds market compensation, and that is being paid a return on its investment, from the obligation to pay the same penalties that all generators that participate in the NYISO-administered markets at market-based rates must pay when they break a tariff rule.

95. NYISO also answers NRG by explaining that the reason NYISO proposes to require RMR generators with owner-developed rates to obtain Commission approval to recover additional costs is because NYISO may not be able to determine whether all or   a portion of the requested additional costs are already being recovered under the RMR generator’s owner-developed rate.  NYISO contends that NRG incorrectly states that capital expenditures cannot qualify as additional costs, but multiple sections of the proposed OATT specifically authorize NYISO to pay additional costs that are capital expenditures.  As it relates to recovery of additional costs, NYISO argues that its proposal adequately ensures that RMR generators operating pursuant to a reasonably designed owner-developed rate will, at a minimum, recover their avoidable costs.  
96. IPPNY/EPSA argue that the Commission should reject arguments that RMR generators must be paid less than their full cost-of-service.  IPPNY/EPSA assert that the Commission has previously ruled that a generator is required to provide RMR service in providing “utility” service and thereby should be eligible for full cost-of-service compensation.  Entergy similarly argues that the Commission should reject protests that reject the ability of a generator to file for full cost-of-service compensation.  Entergy adds that these arguments would violate the bedrock statutory right that gives public utilities the right to propose rates in the first instance under section 205 of the FPA and, for the same reason, prohibits the Commission from divesting public utilities of that right.

97. IPPNY/EPSA assert that Market Street Railway, as cited by the New York Commission, is inapposite because it pertained to a utility that was no longer able to compete with other entities and, due to market forces, would lose customers and revenues if its rates were raised in an attempt to provide it a profit.  The New York Commission counters that Market Street Railway applies in this context, contrary to IPPNY/EPSA’s argument, and like any monopoly provider, the owner of an RMR generator confronts the market as it finds it, not as it wishes it would otherwise be.
5. Commission Determination

98. We accept NYISO’s proposal to compensate a generator at either an APR determined in accordance with Schedule 8 of the Services Tariff, or an owner-developed rate that the RMR generator proposes and the Commission approves, as just and reasonable.
99. With regard to the APR, we find NYISO’s proposed APR compensation to be sufficiently supported as just and reasonable and in compliance with the directives of the RMR Order.  We agree with NYISO that incentive payments are a necessary feature of NYISO’s voluntary RMR regime because RMR generators will no longer have a market-based incentive to maximize their availability or to respond to dispatch instructions.  The proposed rate incentives will give generators the financial motive to be available, and to perform when called upon, at or above their historic levels.  For this same reason, we reject NRG’s argument that generators operating under an owner-developed rate should be able to receive incentives.  Those generators are able to negotiate the terms of their compensation and operation and, thus, already have a financial motive to perform accordingly.  We address City of NY and MI’s concerns about toggling below.  We note that if a generator is not satisfied with an APR, it may file with the Commission an owner-developed rate and justify that rate, effectively replacing the avoidable cost portion of the APR.  The Commission accepted a similar process in MISO.

100. Regarding the owner-developed rate, we reject arguments in this compliance proceeding that a generator should not be eligible to request compensation up to its full cost-of-service under NYISO’s proposal.  In the RMR Order, the Commission stated that compensation to an RMR generator “must at a minimum allow for the recovery of the generator’s going-forward costs, with parties having the flexibility to negotiate a cost-based rate up to the generator’s full cost of service.”
  Arguments that a generator should not be eligible for full cost-of-service compensation are outside the scope of NYISO’s compliance filing proceeding.  Such arguments were raised in requests for rehearing of the RMR Order, which we deny as discussed below.  In addition, the      New York Commission’s reliance on Market Street Railway is misplaced.  The   company at issue in that case was failing because of competition from other modes        of transportation; therefore, the company was not necessary to provide a public transportation service.
  By contrast, an RMR generator is, by definition, needed          to meet a specific reliability need.

101. As for NRG’s assertion that generators operating under an owner-developed rate should not be required to seek approval to recover any additional costs, we agree with NYISO that the Commission is in a better position than NYISO to determine whether the additional costs are already being recovered under the owner-developed rate.  This is because the Commission is the entity that analyzes and accepts the owner-developed rate proposed by the generator.  So while the process is different for generators under an owner-developed rate from those with APR compensation, we do not agree that it is unduly discriminatory.  The owner-developed rate option gives generators the ability to justify to the Commission additional compensation above their going-forward costs.  It does not make practicable sense for NYISO to then determine whether there should be recovery of additional costs.  Generators operating under an owner-developed rate chose to justify their recovery of costs to the Commission when developing their rate and it is reasonable to require those generators to justify additional costs as well.  Therefore, we find NYISO’s proposal to require generators operating under an owner-developed rate to seek approval from the Commission to recover any additional costs to be just and reasonable. 
F. Cost Allocation Methodology
1. Compliance Directive

102. The Commission directed NYISO to “include tariff provisions specifying a methodology for allocating costs of RMR agreements.”
  Pointing to the cost allocation methodologies used by other RTOs/ISOs to address the recovery of costs associated with RMR agreements, the Commission gave NYISO discretion, but required that any proposed methodology be “consistent with the Commission’s cost allocation principles and precedent.”

2. NYISO’s Proposal

103. NYISO proposes to allocate the costs of an RMR generator or a transmission Gap Solution in accordance with its Commission-approved, Order No. 1000-compliant,
 regional transmission cost allocation method.  This cost allocation method allocates costs to those load serving entities that contribute to a reliability need and benefit from solutions to that reliability need (i.e., using a “needs-based” method).
  According to NYISO, its existing Order No. 1000-compliant regional transmission cost allocation method establishes a three-step approach that focuses on whether there is a locational, statewide, or bounded region need.  Under this existing methodology, NYISO explains, the costs of a transmission solution that arises from causes other than resource adequacy issues are deemed local and not allocated under the NYISO OATT, even if they arise on the bulk power transmission facilities.  However, NYISO explains that it may need to enter into an RMR agreement to address a reliability need that arises under circumstances in which the existing Order No. 1000-compliant regional transmission cost allocation method does not apply (e.g., where the generator deactivation only affects local non-bulk power transmission facilities).  NYISO therefore proposes to revise its existing Order  No. 1000-compliant regional transmission cost allocation method to create a hierarchy of cost allocation methods to address any type of reliability need.

104. Specifically, NYISO proposes to add five methods of cost allocation to its existing resource adequacy cost allocation method—for a total of six cost allocation methods (which NYISO refers to as “steps”)—for all regulated reliability projects.
  Under its proposal, NYISO will continue to apply its existing Order No. 1000-compliant regional transmission cost allocation method to allocate the costs of a solution to a reliability need that arises from a resource adequacy issue as the first step, meaning NYISO will first allocate that portion of the costs of a reliability solution that is attributable to resolving resource adequacy issues under its existing resource adequacy cost allocation method.  If, after allocating the costs attributable to resolving resource adequacy issues, there remains costs attributable to other reliability issues, NYISO will allocate those costs in a hierarchy.  NYISO’s proposed hierarchy is as follows:  (1) resource adequacy; (2) bulk power transmission facilities thermal transmission security; (3) bulk power transmission facility voltage security; (4) local transmission security; (5) dynamic stability; and        (6) short circuit.
  NYISO will proceed through the hierarchy until all of the costs of the solution have been allocated.
  NYISO contends that its revised regional transmission cost allocation method remains in compliance with the six regional cost allocation principles described in Order No. 1000.

105. NYISO also states that, consistent with the requirement in section 31.5.3.2.1.6 of Attachment Y of the NYISO OATT, it has reviewed its regional transmission cost allocation method and determined that it should continue to use this method, as modified in its RMR compliance filing, going forward without expiration.  NYISO therefore requests that the Commission accept this filing as satisfying its filing requirement in section 31.5.3.2.1.6 and proposes to remove that provision.

3. Comments
106. NYTOs support NYISO’s proposal to allocate the cost of the portion of an RMR agreement attributable to a transmission security violation based on the relative contribution of the load in each subzone to the transmission security violation.  However, NYTOs express concern about the lack of a defined process for identifying new bulk power transmission facilities, state that they have raised the issue with NYISO, and reserve their rights to address this issue in the future.

4. Answer

107. NYISO responds by explaining that nothing in its RMR compliance filing changes the existing definition of “New York State Bulk Power Transmission Facilities” in the NYISO OATT or how it is applied to planning for the reliability of those facilities and for non-bulk power transmission facilities in the event of a generator deactivation, or in any of NYISO’s other planning processes.

5. Commission Determination

108. We reject NYISO’s proposal to apply a revised version of its Order No. 1000-compliant regional transmission cost allocation method to RMR generators and to transmission Gap Solutions selected by the New York Commission to resolve a reliability need caused by a generator deactivation.  NYISO’s proposal is inconsistent with Order No. 1000, and therefore is not “consistent with the Commission’s cost allocation principles and precedents,”
 as required by the RMR Order. 
109. We require NYISO to submit, within 60 days of the date of this order, a compliance filing with a proposed cost allocation method as part of its RMR process   that is separate from its Order No. 1000-compliant regional transmission cost allocation method.  We further reject NYISO’s request that the Commission accept this filing as satisfying its filing requirement in section 31.5.3.2.1.6 of the NYISO OATT (further detailed below) and require NYISO to submit the filing required by that section within    60 days of the date of this order.
a. Application of the Order No. 1000-Compliant Regional Transmission Cost Allocation Method to RMR Generators and Transmission Gap Solutions

110. The Commission emphasized in the RMR Order that any cost allocation regime NYISO proposes should be “consistent with the Commission’s cost allocation principles and precedent.”
  We find that NYISO’s proposal does not meet this requirement because it is inconsistent with Order No. 1000.
111. NYISO proposes to apply a revised version of its Order No. 1000-compliant regional transmission cost allocation method to RMR generators and to transmission Gap Solutions selected by the New York Commission to resolve a reliability need caused by a generator deactivation.  This proposal is inconsistent with Order No. 1000 and, therefore, is inconsistent with the Commission’s directives in the RMR Order.  In Order No. 1000, the Commission linked the regional transmission planning requirements with eligibility  to use the regional transmission cost allocation method, stating that, “to be eligible for regional cost allocation, a proposed new transmission facility first must be selected in      a regional transmission plan for purposes of cost allocation, which depends on a full assessment by a broad range of regional stakeholders of the benefits accruing from transmission facilities planned according to the reformed transmission planning process.”
  Contrary to this requirement, NYISO proposes to use a revised version of  its Order No. 1000-compliant regional transmission cost allocation method to allocate  the costs of reliability solutions that have not been planned pursuant to NYISO’s Order No. 1000-compliant regional transmission planning process.
  Therefore, we reject NYISO’s proposal as inconsistent with “the Commission’s cost allocation principles and precedent,”
 and, therefore, as not just and reasonable. 
112. Accordingly, we require NYISO to include in the compliance filing ordered herein a proposed cost allocation method as part of its RMR process that is separate from its Order No. 1000-compliant regional transmission cost allocation method.  We note that having a cost allocation method for the RMR process separate from the Order No. 1000-compliant regional transmission cost allocation method is consistent with the approach used in other regions.
 
b. Other Proposed Revisions to the Regional Transmission Cost Allocation Method

113. We also reject NYISO’s other proposed changes to its Order No. 1000-compliant regional transmission cost allocation method as beyond the scope of this proceeding.
  The Commission initiated this proceeding to require NYISO to establish a process “governing the retention of and compensation to generating units required for reliability, including procedures for designating such resources, the rates, terms and conditions for RMR service, provisions for the allocation of costs of RMR service, and a pro forma service agreement for RMR service.”
  As such, NYISO’s proposed revisions to its Order No. 1000-compliant regional transmission cost allocation method are beyond the scope of the section 206 proceeding the Commission initiated in the RMR Order.
114. We note that NYISO, as part of its Order No. 1000 compliance filing, previously notified the Commission of its intent to file revisions to its Order No. 1000-compliant regional transmission cost allocation method to establish allocation provisions to address reliability solutions that resolve transmission security violations.
  NYISO may propose revisions to its Order No. 1000-compliant regional transmission cost allocation method as part of its ongoing Order No. 1000 compliance proceedings in Docket No. ER13-102, or may make a separate FPA section 205 filing with the Commission with appropriate stakeholder support.

115. While NYISO also requests that the Commission accept this filing as satisfying its filing requirement in section 31.5.3.2.1.6 and proposes to remove that provision,
 we reject this request in light of our rejection of NYISO’s proposed changes to its Order   No. 1000-compliant regional transmission cost allocation method.
  We require NYISO to submit the filing required by section 31.5.3.2.1.6 of the NYISO OATT within 60 days of the date of this order.
G. Anti-Toggling Provisions
1. Compliance Directive

116. With regard to toggling, the Commission required NYISO to propose rules to “eliminate, or at least minimize, incentives for a generator needed for reliability to toggle between receiving RMR compensation and market-based compensation for the same units.”
  The Commission stated that it was “concerned that any proposed provisions not provide an incentive for a generation resource to propose to deactivate earlier than it otherwise would have in expectation of being needed for reliability and, therefore, be able to receive more revenues under an RMR service agreement than by remaining in the market.”
  The Commission also stated that NYISO’s proposed tariff provisions “should not provide an incentive for a generation resource to re-enter the market after having received accelerated recovery of the cost of additional investments made under its RMR agreement.”

2. NYISO’s Proposal

117. NYISO proposes revisions to section 15.8.6 of existing Rate Schedule 8 to its Services Tariff providing for recovery of capital expenditures from RMR generators, which NYISO states will be an effective deterrent to toggling between receiving RMR compensation and market-based compensation.  According to NYISO, if NYISO reimburses all or any portion of the cost of a capital expenditure that is needed to permit an RMR generator to provide service under an RMR agreement then, following the conclusion of the RMR agreement, the generator will not be permitted to submit offers into the NYISO-administered markets or to be scheduled until the RMR generator has repaid all capital expenditure costs that NYISO reimbursed (less depreciation).
  NYISO states its proposal will prevent RMR generators that are not sufficiently financially viable, or that are unwilling to repay the cost of capital expenditures, from returning to participate in the NYISO-administered markets or being scheduled by NYISO.  NYISO notes that it also designed its proposal to ensure that any reimbursement NYISO receives is repaid to the appropriate loads.
 
3. Comments and Protests

118. City of NY and MI argue that NYISO’s proposed toggling mechanism should be more robust.  City of NY and MI suggest adding interest to the repayment, claiming that not doing so would amount to providing RMR generators with an interest-free loan.  City of NY and MI argue that such treatment would give former RMR generators an unfair advantage over existing generators and new generators, provide an incentive to toggle, and be unequitable to end-use consumers.  City of NY and MI note, however, that they do not oppose funding necessary capital expenditures under RMR agreements, or an adjustment for depreciation when repaying those expenses.

119. Sierra Club contends that NYISO’s proposal is appropriate to discourage generators from toggling, but because “Additional Costs,” as defined, are mostly unforeseen capital expenditures, Sierra Club argues that NYISO should ensure that these costs are repaid just like capital expenditures if the generator seeks to continue operating following termination of the RMR agreement.

120. UIU argues that NYISO’s toggling proposal will only deter those generators that make meaningful capital expenditures during the term of the RMR agreement.  UIU instead proposes to require RMR generators to repay all above-market payments received during the term of the RMR agreement, including costs incurred to develop infrastructure that would not have been needed absent the generator’s declared intention to retire.  UIU also argues that NYISO’s proposed toggling mechanism fails to consider how a generator returning to service after the end of an RMR agreement would be treated.  For example, UIU asks whether an RMR generator returning to the market would be treated as a new generator interconnection and whether its return would affect the ongoing construction of an alternative permanent reliability solution (if any).

4. Answer
121. NYISO agrees with City of NY and MI that the proposed capital expenditures repayment requirements do not clearly specify that capital expenditure costs must be repaid with interest.  NYISO also agrees with City of NY and MI that it is appropriate for interest to be included with those capital expenditure costs to be repaid.  Therefore, NYISO states that it does not object to the Commission directing it to develop tariff revisions to include an interest requirement for capital expenditures that are required to be repaid.

5. Commission Determination

122. We accept in part, subject to condition, and reject in part NYISO’s proposed anti-toggling provisions in section 15.8.6 of the Services Tariff because they do not fully address the toggling concerns the Commission identified in the RMR Order.
  We therefore direct NYISO to submit, within 60 days of the date of this order, a further compliance filing which addresses the toggling concerns outlined below.  
123. The RMR Order discussed two types of toggling concerns.  The first type arises when a generator is needed for reliability and has an incentive to seek to deactivate prematurely.  As one example, the generator may be operating profitably in the market with its existing facilities.  Because the generator is profitably operating in the market, its market revenues equal or exceed its going-forward costs.  The generator might have an incentive to seek to deactivate prematurely if the generator knows it is needed for reliability (and thus, has market power) and the non-market compensation that it would receive under an RMR agreement would exceed its current market-based compensation.  
124. The second type arises when a generator that is operating under an approved RMR agreement must make capital expenditures to continue to meet the reliability need during the term of the RMR agreement.  The toggling concern presents itself when the upgrade would be profitable based solely on market revenues (i.e., without any out-of-market revenues), but the generator seeks to recover the upgrade costs through an RMR agreement and then, after the termination of the RMR agreement, returns to market-based revenues that exceed going-forward costs.  
125. On compliance, NYISO addresses the second type of toggling by proposing to require reimbursement of capital expenditure costs as a condition for operating after the termination of the RMR agreement.  While NYISO’s proposal addresses the second type of toggling, we agree with UIU that NYISO’s proposal does not adequately address the first type of toggling because it does not deter toggling by generators that do not require capital expenditures during the term of an RMR agreement.
126. We therefore require NYISO to include in the compliance filing ordered herein tariff revisions to provide that where an RMR generator wishes to continue to operate at the end of its RMR agreement, it must repay NYISO the higher of:  (1) the capital expenditures less depreciation, that NYISO reimbursed the RMR generator to enable it to remain in service during the term of the RMR agreement; or (2) the above-market payments the RMR generator received during the term of the RMR agreement.  The above-market payments would be the difference between the total market-based revenues, including uplift revenues, the generator would have received during the term of the RMR agreement, and the revenues received pursuant to the RMR agreement.  NYISO should propose a process to allow the RMR generator to return to the NYISO-administered markets immediately upon termination of the RMR agreement, while repaying NYISO any applicable capital expenditures, as described above, or above-market payments, both with interest,
 on a pro-rata monthly basis.
  These repayments to NYISO will continue until all applicable capital expenditures or above-market payments are fully repaid, provided the now-former RMR generator continues to operate in the NYISO-administered markets.  Either repayment obligation described above should follow the generator regardless of any change in ownership.  We find this revised anti-toggling mechanism necessary to address the first type of toggling by removing an RMR generator’s ability to receive above-market payments during the term of an RMR agreement and then continue to operate in the market after the termination of that agreement without refunding the above-market payments.  Requiring reimbursement of the higher of capital expenditures or above-market payments will “eliminate, or at least minimize, incentives for a generator needed for reliability to toggle between receiving RMR compensation and market-based compensation for the same units,” even when there are no required capital expenditures.

127. As noted above, while we accept NYISO’s proposed reimbursement of capital expenditures, less depreciation, we reject NYISO’s proposal to require a generator to reimburse all capital expenditures before it is eligible to participate in the NYISO-administered markets.  Requiring reimbursement of all capital expenditures before participating in the markets could discourage an otherwise efficient generator from continuing to operate to the detriment of customers.  The pro-rata payment alternative balances these concerns by ensuring the repayment of capital expenditures, while also ensuring that customers have the opportunity to receive the full value of service from upgrades for which they have paid.
128. We reject Sierra Club’s argument that an RMR generator should also reimburse NYISO all additional costs, in addition to capital expenditures, if it seeks to reenter the market after the termination of its RMR agreement.  Additional costs are those costs that could not have been reasonably anticipated at the time a generator entered into an RMR agreement, and are necessary for the RMR generator to provide service needed for reliability.
  Because additional costs could not have been reasonably anticipated, we find that requiring reimbursement of these costs would not provide additional disincentive to toggle and, therefore, that such reimbursement is not just and reasonable.
H. Other Issues
1. Entergy’s and MMU’s Market Enhancement Proposals
a. Entergy’s and MMU’s Proposals

129. Entergy argues that to fulfill the RMR Order’s directive that RMR agreements be used as limited last-resort measures, broad capacity market reforms must be instituted.  Specifically, Entergy requests that the Commission direct NYISO to develop capacity market design changes to send efficient, non-discriminatory, locational price signals to generators whose operation relieves a transmission security constraint.  Entergy contends that whatever specific solution is adopted, its objective should be market design changes that create a single, common market clearing price for all similarly-situated suppliers needed to resolve a security constraint.
  
130. Similarly, MMU asserts that the primary goal of wholesale market design is to provide market-based incentives for investment and operation that efficiently satisfy electricity demand and reliability requirements.  Hence, MMU asserts that the need for an out-of-market RMR agreement indicates at least a partial failure of the market to provide price signals that accurately reflect the value of resources that are critical for satisfying reliability needs.
  MMU agrees with Entergy that NYISO should evaluate the feasibility of locational capacity market improvements that would include all locational planning needs, including the design Entergy proposes.  MMU further recommends that NYISO:  (1) pre-define the interfaces that could potentially bind to ensure that the capacity market would be capable of reflecting in market clearing prices any emergent resource adequacy issue that could arise in the future; and (2) model 115 kV transmission constraints in upstate New York in the day-ahead and real-time markets.

b. Answers

131. NYISO asserts that Entergy’s proposal is clearly outside the scope of this proceeding.  NYISO states that although the Commission granted NYISO some discretion to propose tariff revisions beyond the Commission’s “general guidance” regarding RMR agreements, this discretion cannot reasonably be read as broadening the scope of this proceeding to encompass global market design changes.
  
132. Entergy counters that NYISO failed to comply with the requirement in the RMR Order that RMR agreements only be used as a “last-resort option.”  Entergy contends that NYISO can ensure it complies with this directive only by instituting the major market redesigns Entergy proposes.  Entergy argues that these changes are not outside the scope and that the Commission should either condition acceptance of NYISO’s compliance filing on the implementation of Entergy’s two proposed market design changes or, in the alternative, initiate a section 206 proceeding to require them.
 

c. Commission Determination

133. We reject Entergy’s and MMU’s market enhancement proposals as outside the scope of this proceeding.  In the RMR Order, the Commission directed NYISO to submit tariff provisions governing the “retention of and compensation to generating units required for reliability, including procedures for designating such resources, the rates, terms, and conditions for RMR service, provisions for the allocation of costs of RMR service, and a pro forma service agreement for RMR service.”
  NYISO partially complied with that directive.  While the Commission gave NYISO some flexibility as to how it would comply with the Commission’s directives, the RMR Order was not intended to allow or require NYISO to redesign its capacity market to ensure that RMR generators are never needed.  
2. Pro Forma RMR Agreement Provisions
a. Comments and Protests

134. NRG argues that NYISO’s 90-day termination provision in the pro forma RMR agreement is a “serious injustice” on generators and is insufficient to ensure that RMR generators have sufficient certainty over the minimum term of the RMR agreement to recover investments and other required major expenses, and to plan for labor and other considerations that may take more than 90 days to resolve.
  NRG contends that the   pro forma RMR agreement also fails to adequately provide assurance that an RMR generator will be able to recover all of its expenses incurred for providing reliability service, such as property taxes.

135. Sierra Club supports NYISO’s inclusion of a tariff provision that requires NYISO to terminate an RMR agreement as soon as such agreement is no longer needed to address a reliability need.  Sierra Club urges the Commission to also include a companion tariff provision that would ensure that any developments that could affect a reliability need trigger a renewed review of the continued necessity of the RMR agreement so that unneeded RMR agreements are timely identified and terminated.
  City of NY and MI support NYISO’s termination provision, stating that the position that RMR agreements should be terminated upon the resolution of the underlying reliability need is consistent with the Commission’s directives in the RMR Order.

136. NRG also argues that while the pro forma RMR agreement considers the need for units to self-schedule, this is only with regards to testing that might be needed.  NRG asserts that there are other situations in which a generator should be allowed to self-schedule on a limited basis, and that these should be specified in the pro forma RMR agreement.

b. Answer

137. NYISO argues that NRG’s protest should be rejected because its concerns are already addressed in section 4.8 of the pro forma RMR agreement, which provides the owner of an RMR generator an opportunity to recover costs that it must incur because NYISO terminates the RMR agreement prior to the conclusion of its full term.  

138. NYISO states that it does not agree with or support NRG’s proposal for self-scheduling.  NYISO asserts that the reason prior approval is required for RMR generators to self-schedule is because RMR generators are compensated at their reference level for all energy they are scheduled to produce.  If an RMR generator self-schedules and operates at times when market prices are low and the generator would not be economically committed based on its marginal costs, the generator’s operation will increase the subsidy that loads must pay to keep the RMR generator in service.

c. Commission Determination

139. We reject Sierra Club’s request that the Commission direct NYISO to include a companion provision along with the termination provision that triggers a reevaluation of the need for RMR agreements with any changes in the market that might affect the relevant reliability need.  NYISO will reevaluate existing reliability needs as part of its biennial comprehensive reliability planning process.

140. We further find that NYISO’s proposed termination and survival provisions in sections 4.8 and 4.3.2.6 of the pro forma RMR agreement adequately address NRG’s concerns regarding termination and survival because they allow an RMR generator to recover wind-down costs incurred if NYISO terminates an RMR agreement before the end of its term.  We also reject NRG’s proposal to expand the ability for generators to self-schedule.  We believe that NYISO has a reasonable justification for limiting the ability of generators to self-schedule because of the risk of increasing the subsidy consumers must pay to an RMR generator to maintain its service to meet the reliability need.

3. Requests for Clarification
a. Requests
141. In their comments, NYTOs request clarification on a variety of topics.  First, NYTOs request that the Commission clarify that while their local transmission plan projects on the New York State bulk power transmission facilities will be included in the base case if they are firm projects expected to be in service within three years, NYISO will include in the base case local transmission plan projects that NYTOs report as firm transmission plans to be implemented on non-bulk power transmission facilities at any time during the 10-year study period.  
142. NYTOs also request clarification that NYISO has the discretion to complete a non-generation solution identified to meet a reliability need caused by a generator deactivation if the deactivating generator rescinds its Generator Deactivation Notice.  
143. NYTOs further request clarification of how NYISO intends to incorporate bilateral contracts that pre-date the execution of an RMR agreement into its determination of RMR avoidable costs.  

144. In addition, NYTOs request clarification of whether payments to RMR generators for Voltage Support Service or Restoration Service (i.e., Blackstart) under NYISO’s proposed APR would be allowed to the extent they cause payments to the RMR generators to exceed the costs the RMR generators would have avoided if the generator had deactivated.  
145. UIU requests clarification regarding NYISO’s treatment of an RMR generator in the base case of its comprehensive reliability planning process if it remains in service upon the expiration of the term of an RMR agreement.  
b. Answer

146. In response to NYTOs’ first clarification request, NYISO states that it does not object to this clarification because it reflects current practice memorialized in section 3.1.1 of its Reliability Planning Process Manual, which states that New York transmission owners’ local transmission plans “for non-bulk transmission facilities and [New York Power Authority] transmission plans for non-bulk power facilities which are reported to the NYISO as firm transmission plans will be included” in the base case.

147. NYISO also responds that there are circumstances when it would be reasonable for a non-generation solution to be completed even if a generator rescinds its Generator Deactivation Notice.  For example, in cases where a transmission solution is substantially complete at the time the generator rescinds its Notice, completion of the solution may be appropriate.  Accordingly, NYISO does not object to being directed to develop tariff revisions that clarify this requirement.  

148. Next, NYISO clarifies that if a pre-existing bilateral contract will not terminate and will continue to impose a financial obligation even after the generator deactivates, NYISO does not intend to treat the contract revenues as avoidable costs.  On the other hand, NYISO further clarifies that if the pre-existing bilateral contract will terminate and will not continue to impose a financial obligation if the generator deactivates, NYISO will treat the contract revenues as avoidable costs.
149. NYISO further clarifies that RMR generators that accept an APR will be permitted to retain Voltage Support Service and Restoration Service payments even if those revenues will cause the total payments to the RMR generator to exceed the costs the RMR generator would have avoided if it had deactivated.
150. In response to UIU’s request for clarification, NYISO states that it would treat a generator that satisfies all of the requirements to return to service like any other existing generator that participates in the NYISO-administered markets and would include it in the base case for NYISO’s comprehensive reliability planning process.
c. Commission Determination

151. We agree that a tariff provision specifying that NYISO may complete certain non-generation solutions if a generator rescinds its Generator Deactivation Notice would prevent waste and increase efficiency of system planning.  Therefore, we direct NYISO to submit, within 60 days of the date of this order, a compliance filing with tariff revisions that clarify that NYISO may complete a non-generation solution that is substantially complete at the time a generator rescinds its Generator Deactivation Notice.  
152. As for the other requested clarifications, we find that NYISO’s proposed tariff revisions are clear and consistent with the clarifications NYISO provides in its answer.  We therefore accept NYISO’s other clarifications without requiring additional tariff revisions. 
VII. Requests for Rehearing and Clarification in Docket No. EL15-37-001 
A. Jurisdiction Over RMR Service
1. Rehearing Request
153. The New York Commission argues that the RMR Order is an overreach of the Commission’s authority that interferes with the New York Commission’s ongoing exercise of its authority to make resource adequacy determinations and select generating facilities needed for reliability, which are matters reserved to the states under the FPA.
  According to the New York Commission, NYISO’s existing reliability planning process under the Gap Solution process in Attachment Y of the NYISO OATT, previously approved by the Commission, already provides a mechanism for retaining and compensating generation facilities needed for reliability, including an “explicit role” for the New York Commission in determining whether to retain and how to compensate generation facilities needed for reliability
  The New York Commission argues that the RMR Order failed to address or acknowledge such provisions and failed to provide evidence that the New York Commission’s approved RSSAs are inadequate to address the reliability concerns cited in the RMR Order.  The New York Commission asserts that its approval of RSSAs comports with NYISO OATT provisions, which recognize the New York Commission’s responsibility to select among non-transmission alternatives and to determine compensation under New York State law.

154. Additionally, the New York Commission argues that the RMR Order was arbitrary and capricious because the Commission allowed NYISO to select an exclusively voluntary regime and to allow a generator to deactivate or retire unilaterally.  The      New York Commission asserts that this option is inconsistent with the Commission’s expressed goal of ensuring reliability through RMR service.
  Moreover, the New York Commission argues that the voluntary option provided in the RMR Order only highlights the fact that the Commission lacks jurisdiction to mandate that a generator continue to operate.  The New York Commission argues that it has the requisite authority to ensure that generating facilities do not abandon service prematurely and thereby ensure system reliability.  The New York Commission asserts that the Commission should not allow a generator to voluntarily retire in contravention of the New York Commission’s authority.

2. Commission Determination

155. We deny the New York Commission’s request for rehearing of the RMR Order.  The New York Commission argues that the RMR Order interferes with the New York Commission’s jurisdiction.  We disagree.  The rates, terms, and conditions for RMR service under NYISO’s Services Tariff and OATT fall squarely within the Commission’s jurisdiction under the FPA.
156. The FPA grants the Commission jurisdiction over all facilities for the transmission of electric energy in interstate commerce and the sale of electric energy at wholesale.
   FPA section 201(b)(1) limits the Commission’s jurisdiction by stating that the Commission “shall not have jurisdiction, except as specifically provided in [Subchapters II and III of the FPA], over facilities used for the generation of electric energy.”
   However, the Commission’s authority over interstate transmission and wholesale rates are examples of jurisdiction specifically provided in Subchapters II and III of the FPA.
   As a result, the courts have long held that the Commission “clearly has exclusive jurisdiction over [wholesale rates]”
 and that the Commission “may exercise jurisdiction over generation facilities to the extent necessary to regulate interstate commerce.”

157. The RMR Order addresses the rates, terms and conditions of providing service under an RMR agreement to maintain the reliability and efficient operation of the interstate transmission system
 and NYISO’s wholesale markets.
   
158. Furthermore, out-of-market compensation is of particular concern in the context of RMR agreements because of the locational market power issues inherent in RMR 
contracts.
  Preventing the exercise of market power through RMR agreements is important to ensure that wholesale rates are just and reasonable.  Therefore, that the Commission has authority to regulate such agreements—which keep RMR resources online, provide them out-of-market compensation, and remedy a potential opportunity to exercise market power—is consistent with the Congressional intent behind the FPA.
  
159. The New York Commission argues that Attachment Y of the NYISO OATT already provides a reliability planning process, the Gap Solution process, which recognizes the New York Commission’s responsibility to select alternatives, among generation, transmission, or demand response resources.
  As discussed above, however, we reject NYISO’s proposal to situate its RMR process within the existing Gap Solution process in Attachment Y of the NYISO OATT.
  As we explain above, NYISO’s proposal to allow the New York Commission to select non-generation Gap Solutions does not comply with the RMR Order, is inconsistent with Order No. 1000, and could lead to inefficient transmission development.  Instead, we require NYISO to establish an RMR process separate from its existing Gap Solution process, under which NYISO will evaluate and select the solution to an identified reliability need that arises as a result of a generator deactivation.

160. Furthermore, the fact that the Commission previously allowed for a State role in the selection of certain alternatives to meet reliability needs under Attachment Y of the NYISO OATT does not affect the Commission’s jurisdiction over the rates, terms, and conditions for RMR service, including compensation agreements.
  As stated in section 31.5.1.6 of Attachment Y, which contains cost recovery language to which the New York Commission cites,
 “[n]othing in this section shall affect the [Federal Energy Regulatory Commission’s] jurisdiction over the sale and transmission of electric energy subject to the jurisdiction of the Commission.”

161. The New York Commission believes that allowing NYISO to select an exclusively voluntary regime and allowing a generator to deactivate unilaterally means that generators needed to ensure reliability cannot be retained.  We disagree.  The purpose of the RMR process is to provide certainty to resources needed for reliability by providing clear tariff provisions regarding the rates, terms, and conditions for its service.  A well-structured voluntary regime that provides assurances to the generator that it will be treated in a non-discriminatory manner and will have the opportunity to collect compensatory rates in a timely manner will serve as a strong incentive to the generator to continue to operate.  Moreover, under the RMR process, after a generator indicates its intent to deactivate, it is NYISO that must then determine whether the generator is needed for reliability.  Based upon its determination and evaluation of the proposed solutions, NYISO will select a generation or a non-generation resource to satisfy the assessed reliability need, in order to ensure system reliability.  Thus, we find that, contrary to the New York Commission’s contention, allowing NYISO to choose a voluntary regime is not inconsistent with the Commission’s goal of ensuring reliability through RMR service. 
B. Compensation for RMR Service

1. Requests for Rehearing/Clarification

162. The Indicated NYTOs are concerned with the RMR Order’s reference to a “full cost-of-service” rate if NYISO chooses a mandatory regime.  They seek clarification that, if NYISO selects an exclusively mandatory RMR regime, neither NYISO nor any party will be precluded from addressing the issue of the appropriate compensation to generators in the context of NYISO’s entire compliance filing.  The Indicated NYTOs ask that the Commission specify that it has not yet determined that a full cost-of-service rate must be adopted and that any such final determination will be made in the context of the total compliance filing.

163. The New York Commission argues that a full cost-of-service rate should not be permitted under either a voluntary or mandatory regime because it is excessive, unjust and unreasonable, and shifts all fixed costs and risks from a generator to ratepayers.
  The New York Commission submits that a full cost-of-service rate is not required when a service is abandoned because it is no longer financially viable.
  The New York Commission asserts that the appropriate rate is a going-forward cost standard.  It maintains that generators seeking to cease operations but directed to continue them for reliability reasons would be adequately compensated under a going-forward cost standard.

2. Commission Determination

164. The Indicated NYTOs’ request for clarification if NYISO selects an exclusively mandatory RMR regime is moot because NYISO has chosen a voluntary regime.  
165. We deny the New York Commission’s request for rehearing regarding compensation.  As noted herein, RMR generators will be paid under an APR, i.e., going-forward costs, plus additional incentives for performance.  As an alternative to an APR, NYISO proposes to allow a generator to submit an owner-developed cost-based rate up to its full cost-of-service.
  We disagree with the New York Commission’s position that a full cost-of-service rate should not be permitted because it is excessive or unjust and unreasonable.  Should a generator propose an owner-developed rate that seeks full cost-of-service compensation, a generator would need to fully support such a request as just and reasonable under section 205 of the FPA.
The Commission orders:

(A)
NYISO’s compliance filing is hereby accepted in part, subject to condition, effective October 20, 2015, as requested, and rejected in part, as discussed in the body of this order.
(B)
NYISO is hereby directed to submit a further compliance filing, within 60 days of the date of this order, as discussed in the body of this order.

(C)
The requests for rehearing and clarification of the RMR Order are hereby denied, as discussed in the body of this order.
By the Commission.

( S E A L )
Nathaniel J. Davis, Sr.,

Deputy Secretary.
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