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ORDER ON COMPLIANCE FILING
(Issued June 17, 2022)
1. On July 19, 2021, as amended on November 19, 2021, New York Independent System Operator, Inc. (NYISO) submitted proposed revisions to its Market Administration and Control Area Services Tariff (Services Tariff) and Open Access  Transmission Tariff (OATT)
 in compliance with the requirements of Order No. 2222,
 which removes barriers to the participation of distributed energy resource aggregations in the capacity, energy, and ancillary service markets operated by Regional Transmission Organizations and Independent System Operators (RTO/ISO markets).  In this order, we accept NYISO’s compliance filing, subject to a further compliance filing to be submitted within 60 days of the date of issuance of this order, as discussed below.  We also direct NYISO to propose an effective date for its compliance filing in the fourth quarter of 2022, as discussed below. 
I. Background

2. In Order No. 2222, the Commission adopted reforms to remove barriers to the participation of distributed energy resource aggregations in the RTO/ISO markets.
  The Commission modified section 35.28 of its regulations
 pursuant to its authority under Federal Power Act (FPA) section 206
 to require each RTO/ISO to revise its tariff to ensure that its market rules facilitate the participation of distributed energy resource aggregations.  The Commission found that, by removing barriers to the participation of distributed energy resource aggregations in the RTO/ISO markets, Order No. 2222 will enhance competition and, in turn, help ensure that the RTO/ISO markets produce just and reasonable rates. 
3. In Order No. 2222, the Commission amended its regulations to require each RTO/ISO to include tariff provisions addressing distributed energy resource aggregations that:  (1) allow distributed energy resource aggregations to participate directly in RTO/ISO markets and establish distributed energy resource aggregators as a type of market participant; (2) allow distributed energy resource aggregators to register distributed energy resource aggregations under one or more participation models that accommodate the physical and operational characteristics of the distributed energy resource aggregations; (3) establish a minimum size requirement for distributed energy resource aggregations that does not exceed 100 kilowatts (kW); (4) address locational requirements for distributed energy resource aggregations; (5) address distribution factors and bidding parameters for distributed energy resource aggregations; (6) address information and data requirements for distributed energy resource aggregations; (7) address metering and telemetry requirements for distributed energy resource aggregations; (8) address coordination between the RTO/ISO, the distributed energy resource aggregator, the distribution utility, and the relevant electric retail regulatory authorities (RERRAs); (9) address modifications to the list of resources in a distributed energy resource aggregation; and (10) address market participation agreements for distributed energy resource aggregators.
  Additionally, under Order No. 2222, each RTO/ISO must accept bids from a distributed energy resource aggregator if its aggregation includes distributed energy resources that are customers of utilities that distributed more than 4 million megawatt-hours (MWh) in the previous fiscal year.  An RTO/ISO must not accept bids from a distributed energy resource aggregator if its aggregation includes distributed energy resources that are customers of utilities that distributed 4 million MWh or less in the previous fiscal year, unless the RERRA permits such customers to be bid into RTO/ISO markets by a distributed energy resource aggregator.
II. Compliance Filing
4. In its July 19, 2021 filing, NYISO states that its existing Distributed Energy Resource (DER) and Aggregation participation model, which NYISO proposed under FPA section 205 on June 27, 2019 (2019 Aggregation Filing) and the Commission accepted on January 23, 2020,
 satisfactorily complies with the vast majority of the requirements of Order No. 2222.
  NYISO explains that its DER and Aggregation participation model establishes:  (1) the eligibility, composition, and participation of Aggregations, including Aggregations of DERs; (2) Aggregation participation in 
the energy and ancillary services markets; (3) participation in both the wholesale markets and programs or markets operated to meet the needs of distribution systems or host facilities; (4) metering and telemetry requirements; (5) settlement of Aggregations; 
(6) Aggregation participation in the NYISO-administered Installed Capacity (ICAP) market; (7) interconnection requirements; and (8) other tariff provisions required to account for the physical and operational characteristics of DERs and Aggregations.

5. NYISO proposes certain revisions to NYISO’s Services Tariff and OATT to comply with the remaining requirements of Order No. 2222.
  According to NYISO, these limited tariff revisions relate to:  (1) the small utility opt-in; (2) interconnection procedures; (3) double-counting of services; (4) single resource Aggregations; 
(5) coordination among NYISO, Distribution Utility, distributed energy resource Aggregator, and RERRA;
 and (6) market participation agreements.  NYISO argues 
that these limited proposed tariff revisions, combined with its existing DER and Aggregation participation model, demonstrate its compliance with Order No. 2222.  
6. On October 1, 2021, Commission staff issued a data request advising NYISO that additional information was necessary to process its July 19, 2021 filing (Data Request).

7. On November 19, 2021, in Docket No. ER21-2460-001, NYISO filed a response to the Data Request, which amended its July 19, 2021 filing (Data Request Response). 

III. Notices of Filings and Responsive Pleadings

8. Notice of NYISO’s July 19, 2021 filing was published in the Federal Register, 
86 Fed. Reg. 39,016 (Jul. 23, 2021), with interventions and protests due on or before August 9, 2021.  On August 3, 2021, the Commission extended the comment date to and including August 23, 2021.

9. Notice of NYISO’s Data Request Response was published in the Federal Register, 86 Fed. Reg. 67,459 (Nov. 26, 2021), with interventions and protests due on or before December 10, 2021.

10. Advanced Energy Economy (AEE); Advanced Energy Management Alliance (AEMA); Alliance for Clean Energy New York, Inc. (Alliance for Clean Energy); American Public Power Association; Calpine Corporation; the City of New York; Edison Electric Institute; Enerwise Global Technologies, LLC; Natural Resources Defense Council (NRDC) and the Sustainable FERC Project (SFP); New York Association of Public Power (NYAPP); New York Battery and Energy Storage Technology Consortium; New York Municipal Power Agency; New York State Energy Research and Development Authority (NYSERDA); NRG Power Marketing LLC; Potomac Economics, Ltd. (Potomac Economics);
 New York Transmission Owners (NYTO);
 and Xcel Energy Services Inc. (Xcel) filed timely motions to intervene.
11. The New York State Public Service Commission (New York Commission) filed a notice of intervention.
12. AEMA, NYTOs, and NYAPP each filed a timely protest.  AEE, NRDC and SFP collectively filed a timely protest.  SFP, NRDC, AEE and the City of New York (collectively, Clean Energy and Consumer Advocates (CECA)) filed a timely protest.  The New York Commission, NYSERDA, New York Power Authority, the City of New York, and the New York Battery and Energy Storage Technology Consortium (collectively, the Clean Energy Coalition) filed a timely protest.

13. On September 3, 2021, Xcel filed an answer.  On September 7, 2021, NYTOs and Alliance for Clean Energy each filed answers.  On September 10, 2021, the New York Commission and AEMA each filed answers.  On September 14, 2021, NYISO and Potomac Economics each filed answers.  
14. In response to NYISO’s Data Request Response, AEMA filed timely comments, and AEE filed a timely protest.  Also, on December 16, 2021, SFP and NRDC (collectively, Public Interest Organizations) filed a motion to file comments out-of-time and comments.
IV. Discussion

A. Procedural Matters

15. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure, 
18 C.F.R. § 385.214 (2021), the timely, unopposed motions to intervene serve to make the entities that filed them parties to this proceeding.  
16. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385.213(a)(2) (2021), prohibits an answer to a protest or answer unless otherwise ordered by the decisional authority.  We accept the answers filed in this proceeding because they have provided information that assisted us in our decision-making process. 

B. Substantive Matters

17. In its filing, NYISO maintains that its existing DER and Aggregation participation model satisfactorily complies with the vast majority of the directives of Order 
No. 2222.  While we recognize NYISO’s efforts to advance the participation of DERs in its markets, we find that NYISO’s proposal partially complies with Order No. 2222.  As explained in further detail below, we accept NYISO’s compliance filing, subject to a further compliance filing to be submitted within 60 days of the date of issuance of this order, as discussed below.  We also direct NYISO to propose an effective date for its compliance filing in the fourth quarter of 2022, as discussed below.
18. As a preliminary matter, we find that NYISO complies with the following requirements of Order No. 2222:  (1) establish a minimum size requirement for distributed energy resource aggregations that does not exceed 100 kW; (2) propose a maximum capacity requirement for individual distributed energy resources participating in its markets through a distributed energy resource aggregation; (3) allow a single qualifying distributed energy resource to avail itself of the proposed distributed energy resource aggregation rules by serving as its own distributed energy resource aggregator; and (4) address distribution factors and bidding parameters for distributed energy resource aggregations.  NYISO’s compliance with these requirements is not contested in this proceeding.  We address the remaining compliance requirements and comments and protests below. 
1. Stakeholder Process

a. Protests 

19. AEMA and AEE assert that NYISO made the decision to forego a stakeholder process to review compliance requirements of Order No. 2222 and required tariff changes, because NYISO’s tariff amendments accepted in the 2020 Aggregation Order comply with the vast majority of requirements of Order No. 2222.
  CECA similarly states that NYISO’s instant filing is not the product of a collaborative stakeholder process and that NYISO identified for stakeholders the specific tariff revisions it planned to include in its compliance filing one business day before it filed the proposal at the Commission.
  AEMA argues that NYISO’s proposed tariff revisions are vaguely worded, and, in some cases, increase barriers to participation.
  AEMA also asserts that many of the key details about how NYISO will implement the tariffs, including through manuals and other documents, have yet to be developed, which leaves open the potential for further barriers to participation.  AEMA contends that the lack of stakeholder engagement caused numerous issues to be raised in protests about the rules and protocols to implement the DER requirements.  AEE asks the Commission to return NYISO’s compliance filing to NYISO for further explanation and development.  

b. Commission Determination

20. Order No. 2222 did not require each RTO/ISO to conduct a formal stakeholder process before submitting its compliance filing.  Therefore, we find these protests to be beyond the scope of this compliance proceeding.  

2. Small Utility Opt-In
21. In Order No. 2222, the Commission added section 35.28(g)(12)(iv) to the Commission’s regulations to provide that RTOs/ISOs may not accept bids from distributed energy resource aggregators aggregating customers of small utilities unless the RERRA allows such customers of small utilities to participate in distributed energy resource aggregations (i.e., to opt in).
  Specifically, the Commission directed each RTO/ISO to amend its market rules as necessary to (1) accept bids from a distributed energy resource aggregator if its aggregation includes distributed energy resources that are customers of utilities that distributed more than 4 million MWh
 in the previous fiscal year, and (2) not accept bids from distributed energy resource aggregators if its aggregation includes distributed energy resources that are customers of utilities that distributed 4 million MWh or less in the previous fiscal year, unless the RERRA permits such customers to be bid into RTO/ISO markets by a distributed energy resource aggregator (small utility opt-in).
  The Commission also required each RTO/ISO to explain how it will implement this small utility opt-in, noting that an RTO/ISO may choose to implement this requirement in a similar manner as it currently implements the small utility opt-in provision under Order No. 719-A.
  In Order No. 2222-A, denying a request for clarification, the Commission found that the small utility opt-in established in Order No. 2222 applies to energy efficiency resources.

a. Filing

22. NYISO proposes to prohibit enrollment of an individual DER when (1) the DER is a customer of a small utility, and (2) the RERRA has not affirmatively authorized that small utility’s customers to participate in the wholesale markets in an Aggregation.
  Additionally, NYISO proposes tariff revisions to require each Aggregator to identify whether each DER in its aggregation is a customer of a small utility and, if so, attest that the RERRA affirmatively authorizes that small utility’s customers to participate in the wholesale markets in an aggregation.
  NYISO proposes to use its own fiscal year—January 1 to December 31—to identify the MWh distributed annually by each utility.  NYISO states that it will require such attestation when it enrolls a DER in an Aggregation, and annually thereafter by April 1.
  NYISO proposes to make the attestation effective for a full Capability Year (May 1 – April 30), which, NYISO maintains, reduces administrative burdens to Aggregators and NYISO and will aid in the operation of its markets.  NYISO further proposes that, if it does not receive an annual attestation by April 1, the previously submitted attestation will remain effective.  NYISO states that Aggregators will be responsible for the accuracy of their attestations.  NYISO’s proposed revisions to section 4.1.10 of its Services Tariff are:

An individual Resource that is a customer of a Load Serving Entity[
] that distributed less than or equal to four million MWh in [NY]ISO’s immediately prior and completed fiscal year (which runs January 1 through December 31) shall not be enrolled in an Aggregation, unless the Relevant Electric Retail Regulatory Authority affirmatively authorizes the customers of that Load Serving Entity to participate in the [NY]ISO-administered markets in an Aggregation.
An Aggregator shall, upon enrollment of each individual Resource and annually thereafter, (i) determine whether each Resource is a customer of a Load Serving Entity meeting the annual MWh threshold identified above, and (ii) for each Resource that is a customer of a Load Serving Entity that meets such threshold, accurately attest that the Relevant Electric Retail Regulatory Authority has authorized the Load Serving Entity’s customers to participate in an Aggregation.  An attestation completed upon an individual Resource’s initial enrollment shall be effective until the end of the Capability Year in which the Resource was first enrolled.  Each annual attestation shall be completed by April 1, and will be effective for the Capability Year beginning May 1 of that year.  If the [NY]ISO does not receive an updated attestation by April 1, the previously submitted attestation shall remain in effect, and the Aggregator shall be responsible for its accuracy.
b. Protests

23. First, several parties oppose NYISO’s proposal to apply the small utility opt-in to resources that are customers of Load Serving Entities, rather than Distribution Utilities.  AEMA argues that this could be construed as a new requirement for Aggregators to obtain RERRA approval for customers served by small competitive retail suppliers (known as Energy Service Companies in New York) that are also Load Serving Entities.
  AEMA argues that such a requirement would make it significantly more difficult for Aggregators to manage RERRA attestations.
  AEE, NRDC, and SFP similarly note that the Commission specifically tied the opt-in to utilities that “distribute[d] 4 million MWh or less” and that NYISO’s proposal is inconsistent with 
the plain language of Order No. 2222.
  They also note that retail choice Load Serving Entities have no role in distribution system operations, whereas the Commission was concerned about the burden placed on smaller utilities.
  NYTOs likewise argue that the relevant customer-utility relationship in New York is between a given customer and its Distribution Utility, not between a given customer and its Load Serving Entity.
  These parties recommend that the Commission direct NYISO to replace the term “Load Serving Entity” with “Distribution Utility” throughout the proposed amendment to section 4.1.10, and NYTOs also recommend that NYISO move the definition of “Distribution Utility” from section 4.1.10.5 up to the small utility opt-in provision in section 4.1.10.
  Similarly, NYTOs claim that the proposed tariff language, “customer of a [Distribution Utility] meeting the annual MWh threshold[,]” is ambiguous and request that the proposed language be revised to clarify that it refers to customers of Distribution Utilities that distributed less than or equal to the four million MWh threshold.

24. Second, parties express concern about the responsibilities that NYISO imposes on Aggregators under its proposal.  AEE, NRDC, and SFP oppose NYISO’s proposal to require Aggregators to ascertain which distribution utilities are small utilities and, of those, which have opted in.
  They argue that NYISO is better suited to complete this task and that it will be burdensome and inefficient for Aggregators to assume this responsibility.  
25.   Third, parties urge the Commission to require NYISO to modify its proposed annual attestation requirement for Aggregators.  On one hand, NYAPP urges the Commission to reject NYISO’s proposal to allow attestations to remain valid if the Aggregator fails to recertify annually.
  NYAPP requests that attestations only be valid for one year, so that Aggregators pay close attention to the RERRA’s continued authorization.  NYAPP contends this will not be an administrative burden.  On the other hand, NYTOs argue that there is no need for the Aggregator to update the attestation unless there is a change in status.
  They argue that the status of eligibility is unlikely to change from year to year.  However, they express concern that there is no mechanism for an Aggregator to communicate that a DER that was previously eligible to be enrolled in an Aggregation is no longer eligible; thus, they suggest that NYISO’s proposed tariff language be revised to that effect.  

26. Fourth, NYAPP requests that the Commission require the Aggregator to submit evidence that each small utility received notice of an attestation (or subsequent attestation) that such small utility opted-in.
  NYAPP asserts that, if the Distribution Utility review process is to be meaningful, the host small utility must be notified because DER participation could potentially endanger the safety and reliability of the small utility’s system.  NYAPP also requests that the Commission consider specific penalties for improper attestations, which could have extremely negative consequences, especially for small utilities.    

27. Fifth, NYTOs express concern about NYISO’s proposal that a customer loses eligibility to participate if, on December 31, the Load Serving Entity distributes four million MWh or less in that fiscal year.
  They argue that it would be unreasonable for customers to lose eligibility at midnight December 31, and unworkable to administer.  They recommend that NYISO revise its proposal to specify that ineligibility would apply for the forthcoming Capability Year so that the customer does not lose eligibility during the executory Capability Year.
c. Answers
28. NYISO does not object to identifying small utilities by Distribution Utility rather than Load Serving Entity, so long as the Commission accepts its proposal that the Aggregator be responsible for attesting that the RERRA has opted-in.
  NYISO explains that its metering and settlement systems are not designed to measure and calculate energy deliveries by Distribution Utility, and it would require time-consuming and expensive upgrades to do so.  NYISO states that it measures load by sub-zone and, in some cases, sub-zonal load is served by more than one Distribution Utility.  NYISO explains that it proposed to calculate energy deliveries by Load Serving Entity because that is how its settlement systems currently calculate energy deliveries.
  NYISO also supports NYTOs’ request to replace the “meets such threshold” language with “that distributed less than or equal to” the four million MWh threshold in Services Tariff, section 4.1.10.
  NYISO requests that the Commission direct it to make this clarifying revision.  In addition, the New York Commission supports replacing the term “Load Serving Entity” with the term “Distribution Utility.”
  The New York Commission asserts that requiring Aggregators to seek RERRA approval for customers served by Energy Service Companies could create significant administrative confusion in New York.
  The New York Commission also contends that a Load Serving Entity might also have anti-competitive reasons to not allow its customers to participate in the wholesale markets. 

29. NYISO defends its proposal that the Aggregator attest that it is fully eligible to participate in the wholesale markets.
  NYISO argues that Order No. 2222 did not require RTOs/ISOs to relieve Aggregators of the duty to perform tasks necessary for participation in the wholesale market.  Moreover, NYISO argues that an Aggregator will have regular and direct contact with the Distribution Utility concerning any resources located in that utility’s service territory.  Thus, NYISO asserts that the Aggregator is best positioned to identify the RERRA and obtain the Distribution Utility’s confirmation about how much it delivers per year and if the RERRA approves wholesale participation.  NYISO also states that it does not expect the Aggregator to collect Distribution Utility meter data to calculate the 4 million MWh threshold, but rather coordinate with the Distribution Utility. 
30. NYISO defends its annual attestation requirement and says that it is consistent with its desire for market efficiency and its experience administering these types of regularly scheduled interval designations.
  NYISO further states that the Aggregator will have the obligation to provide accurate information and to notify NYISO of a change in the RERRA’s opt-in determination.  NYISO argues that, if the Commission finds its proposal inconsistent with Order No. 2222, then it prefers NYTOs’ approach among the alternatives because it avoids imposing unnecessary administrative burdens and potential market disruption.
  AEMA argues that an annual attestation would be unduly burdensome and discourage aggregation.
  AEMA argues that the RERRA’s opt-in determinations, especially in New York, tend not to change very often, if at all.  Given that, AEMA argues that NYAPP’s proposal needlessly risks invalidating a DER registration if the annual attestation is not timely submitted.  AEMA notes that a resource’s contract with an Aggregator covers multiple years, and that Aggregators may be concerned if multi-year participation is not guaranteed.
31. NYISO supports NYAPP’s request that the small utility be notified when an Aggregator attests that the RERRA has opted-in to wholesale market participation.
  NYISO requests that the Commission direct NYISO to require the Aggregator to provide such notice and to include in its attestation to NYISO a statement that it provided such notification.  AEMA argues that there should be a stakeholder process to discuss what evidence of notice would suffice that would not be an undue burden on the Aggregator.
 
32. NYISO supports NYTOs’ request to clarify the timing of a resource’s ineligibility by adding to Services Tariff section 4.1.10 the words “for the forthcoming Capability Year[,]”and requests that the Commission direct NYISO to do so.
  AEMA opposes NYTOs’ request and argues that it is unreasonable for existing resources to become unable to participate because their Distribution Utility transformed into a small utility by distributing fewer than 4 million MWhs a year.

d. Commission Determination

33. We find that NYISO’s proposal partially complies with the small utility opt-in requirements of Order No. 2222.
  In particular, we find that NYISO complies with the requirement to accept bids from a distributed energy resource aggregator if its aggregation includes distributed energy resources that are customers of utilities that distributed more that 4 million MWh in the previous fiscal year.
  We find that NYISO partially complies with the requirement to not accept bids from distributed energy resource aggregators if its aggregation includes the distributed energy resources that are customers of utilities that distributed 4 million MWh or less in the previous fiscal year, unless the RERRA permits such customers to be bid into RTO/ISO markets by a distributed energy resource aggregator.
  NYISO’s proposal ensures that a resource will not be enrolled in an Aggregation, unless the RERRA affirmatively authorizes its participation in NYISO’s markets in an Aggregation, consistent with Order No. 2222.
  
34. However, we find that NYISO’s proposed application of the small utility opt-in to customers of a Load Serving Entity does not comply with Order No. 2222 because, as several parties note, the small utility opt-in applies to “customers of utilities that distributed 4 million MWh or less in the previous fiscal year,”
 and not to customers of Load Serving Entities.  Accordingly, we direct NYISO to file, within 60 days of the date of the issuance of this order, a further compliance filing that revises section 4.1.10 of its Services Tariff to replace the term “Load Serving Entity” with “Distribution Utility.”  
35. To implement this directive, we require NYISO as part of its further compliance filing to make several related revisions.  First, because, on compliance, the term Distribution Utility will initially appear in section 4.1.10 of the Services Tariff, we direct NYISO to move its proposed definition of Distribution Utility from section 4.1.10.5 to section 4.1.10.  Second, to be consistent with the small utility opt-in language in Order No. 2222 related to the distribution utility threshold of 4 million MWh, we direct NYISO to replace:  (1) the phrase “meeting the annual MWh threshold identified above” with the phrase “that distributed 4 million MWh or less in the previous fiscal year”; and (2) the phrase “meets such threshold” with the phrase “distributed 4 million MWh or less in the previous fiscal year.”  Accordingly, we direct NYISO to file, within 60 days of the date of the issuance of this order, a further compliance filing that revises section 4.1.10 of its Services Tariff to include these changes in the small utility opt-in provision.  
36. Next, we find that NYISO partially complies with the requirement to explain how it will implement the small utility opt-in.
  NYISO explains that it will implement the opt-in by requiring the Aggregator to determine whether each of its resources is subject to the small utility opt-in and, if so, requiring the Aggregator to submit annually an attestation that the RERRA has authorized such resource’s participation.
   
37. We disagree with parties who oppose NYISO’s proposal that the Aggregator determine whether each resource in its Aggregation is a customer of a small utility and whether the RERRA has opted-in to the resource’s wholesale market participation.  We find that NYISO’s explanation that it will implement its small utility opt-in by placing these responsibilities on the Aggregator as the market participant is reasonable.  As NYISO notes, the Aggregator will have regular contact with the Distribution Utility concerning resources in its service territory, which will facilitate the Aggregator in fulfilling its responsibilities.
  As NYISO also notes, it does not expect the Aggregator to calculate the 4 million MWh threshold, but to coordinate with the Distribution Utility to confirm the necessary details.  We also disagree with NYAPP’s proposal that the Aggregator must also notify small utilities of its attestation.  NYAPP supports its request by raising safety and reliability concerns.  We address those concerns below, as they more closely relate to the coordination requirements established by Order No. 2222.
  
38. However, we find that NYISO does not fully explain how it will implement the small utility opt-in for two reasons.  First, we agree with NYTOs that NYISO does not fully explain the timing of a resource’s ineligibility to participate as a result of the small utility opt-in, that is, when a resource that is a customer of a large utility becomes a customer of a small utility.  We note that NYISO in its answer supports NYTOs’ proposal to insert “for the forthcoming Capability Year” in the small utility opt-in provision.  We agree with NYTOs that it would be both unreasonable and impractical for a resource that is a customer of a Distribution Utility that distributed more than 4 million MWh in one fiscal year to become immediately ineligible to participate, i.e., on January 1, if that utility distributes 4 million MWh or less in a subsequent fiscal year.  We find that, if a resource becomes subject to the small utility opt-in provision, then the resource should be ineligible as of May 1, or the forthcoming Capability Year, unless the Aggregator attests that the RERRA authorized the Distribution Utility’s customers to participate.  Accordingly, and consistent with NYISO’s explanation provided in its answer, we direct NYISO to file, within 60 days of the date of the issuance of this order, a further compliance filing that revises section 4.1.10 of its Services Tariff to insert “for the forthcoming Capability Year” in the small utility opt-in provision.

39. Second, we find that NYISO does not clearly explain the process by which an Aggregator must notify NYISO of a change in the RERRA’s opt-in determination, specifically, when a RERRA that previously authorized the participation of a resource that is a customer of a small utility decides to bar such participation.  While NYISO states in its answer that the Aggregator must notify NYISO if an attestation becomes out of date, the proposed NYISO tariff language instead merely states that the Aggregator must submit an attestation annually, but if it does not, then the previous attestation remains in effect and the Aggregator shall be responsible for its accuracy.
  Accordingly, we direct NYISO to file, within 60 days of the issuance of this order, a further compliance filing that clarifies the Aggregator’s responsibilities associated with changes to a RERRA’s opt-in determination, and clarifies the timing of a resource’s ineligibility when the small utility decides to prohibit its participation.

40. Lastly, we decline to establish penalties for improper attestations, as suggested by NYAPP, because Order No. 2222 did not establish such a requirement.    
3. Interconnection

41. In Order No. 2222, the Commission declined to exercise its jurisdiction over the interconnections of distributed energy resources to distribution facilities for the purpose of participating in RTO/ISO markets exclusively as part of a distributed energy resource aggregation.
  The Commission therefore stated that it will not require standard interconnection procedures and agreements or wholesale distribution tariffs for such interconnections.  The Commission also stated that Order No. 2222 does not revise the Commission’s jurisdictional approach to the interconnections of Qualifying Facilities (QF) that participate in distributed energy resource aggregations.
  In Order No. 2222-A, the Commission clarified that the Commission declined to exercise jurisdiction over the interconnections of distributed energy resources, including the interconnections of QFs, to distribution facilities for the purpose of participating in RTO/ISO markets exclusively as part of a distributed energy resource aggregation.

42. Recognizing that distributed energy resources may already have interconnected pursuant to procedures that were accepted by the Commission prior to the effective date of Order No. 2222, the Commission stated that it is not requiring distributed energy resources that already interconnected under Commission-jurisdictional procedures to convert to state or local interconnection agreements.
  The Commission required each RTO/ISO to make any necessary tariff changes to reflect this guidance.

a. Filing

43. NYISO proposes to modify OATT Attachment Z, sections 32.1.1 and 32.5 to comply with the Commission’s directive.
  Specifically, NYISO proposes to modify OATT section 32.1.1 to add an additional category of interconnection not subject to the Small Generator Interconnection Procedures, namely “interconnection of facilities participating in the ISO markets exclusively through an Aggregation.”
  NYISO proposes to make a corresponding change to the definition of Small Generating Facility in OATT section 32.5 to make clear that facilities participating in the NYISO-administered markets solely through an Aggregation, including an Aggregation of a single resource, are not subject to NYISO’s Small Generator Interconnection Procedures.
  Specifically, in section 32.5, NYISO proposes to revise the definition of Small Generating Facility so that it excludes facilities participating in the ISO markets exclusively through an Aggregation.  According to NYISO, consistent with the Commission’s directive in Order No. 2222, the interconnection of a facility for the exclusive purpose of participation in an Aggregation, and not subject to the Small Generator Interconnection Procedures, will not constitute a “first use” of the facility for the purpose of determining whether the distribution facility is subject to Commission jurisdiction.  
44. NYISO states that the 2019 Aggregation Filing included modifications to the tariff language that governs the participation of capacity resources to make the tariff requirements broadly and generally applicable to all capacity resources.
  NYISO states that Services Tariff section 5.12.11.5 contains the requirements that are applicable to installed capacity suppliers with energy duration limitations, which generally apply to energy storage resources and DERs, such as the requirement to obtain Capacity Resource Interconnection Service (CRIS), pursuant to Attachments S and X of NYISO’s OATT.

b. Protest

45. AEE, NRDC, and SFP contend that undergoing CRIS review is a time-consuming and administratively burdensome process for DERs and raises a barrier to entry for smaller DERs.
  They urge the Commission to direct NYISO to not require CRIS review for any individual DER or DER Aggregation less than 5 MW.
c. Answers

46. NYISO states that the Commission should reject AEE, NRDC, and SFP’s request not to require CRIS for DERs or Aggregations less than 5 MW.
  NYISO contends that it applies its deliverability requirements for CRIS requests on a comparable basis to all resources that seek to participate in its capacity market and that its existing processes include flexibility for the evaluation of CRIS requests, including the Class Year or an Expedited Deliverability Study.  NYISO contends that AEE, NRDC, and SFP present no valid basis for a DER-specific exception here. 

47.  Xcel states that AEE, NRDC, and SFP fail to provide any justification for the 5 MW threshold they propose.
  Xcel also states that there could be significant negative implications for reliability if DERs or Aggregations of 5 MW or less are unable to provide needed capacity when called upon.  Xcel believes it would be irresponsible, as well as unduly discriminatory, to waive capacity accreditation requirements for an entire tranche of market resources simply because, on an individual basis, the components of the tranche are small. 
d. Data Request Response

48. In its Data Request, Commission staff asked NYISO to explain whether its proposed tariff revisions would exempt from its interconnection procedures all interconnections of resources participating in NYISO’s markets exclusively through an Aggregation, even those interconnected to the New York State Transmission System, and if so, how its proposed tariff revisions are consistent with the Commission’s guidance.
  In response, NYISO explains that its proposed tariff revisions inadvertently applied the Commission’s directive to the interconnection of DERs on both the distribution system and the New York State Transmission System.
  NYISO states that its proposed tariff revisions were intended to apply only to interconnections of DERs on the distribution system.  Therefore, NYISO requests that the Commission instruct it to revise OATT Attachment Z such that only those DERs that propose to interconnect to the distribution system for the purposes of participating in the wholesale markets through an Aggregation are not subject to the Small Generator Interconnection Procedures. 
49. In its Data Request, Commission staff also asked NYISO to explain how NYISO will evaluate each individual DER seeking to provide ICAP service in order to award CRIS, whether all resources are evaluated for deliverability through NYISO’s Class Year process, and if different-sized resources are treated differently during this deliverability analysis.
  In response, NYISO states that Attachment S of the OATT contains the procedures for the Class Year study in which a project must participate to obtain CRIS with limited exceptions, and that a resource must possess CRIS to qualify as an ICAP Supplier.
  NYISO states that DERs that consist of a single asset and that can operate for 24 hours a day will be evaluated for CRIS like other resources of the same resource type.  NYISO contends that resource-specific requirements are necessary in light of the physical and operational characteristics of certain facilities.
  NYISO also explains that Attachment S clarifies how a CRIS request would be treated for a multi-unit facility composed of multiple units of the same or several different technology types.  According to NYISO, these rules align a facility’s maximum CRIS level as close as possible to the facility’s maximum possible ICAP market contribution.
  However, NYISO explains, all resources are not required to go through NYISO’s full Class Year study process to obtain CRIS if they are only requesting CRIS and meet the requirements for the Expedited Deliverability Study process.
  One such requirement, according to NYISO, is being in service or having completed a particular study, which may include a utility interconnection study if the facility is not subject to NYISO’s interconnection procedures.
  In addition, NYISO states that its interconnection procedures do not require a developer of a generating facility that is requesting 2 MW or less of CRIS to be evaluated for deliverability under NYISO’s Deliverability Interconnection Standard, which reflects NYISO’s long-standing de minimis threshold.

e. Data Request Response Protest
50. Public Interest Organizations assert that the requirement for all DERs to obtain CRIS awards is unnecessary, burdensome, and does not comply with Order No. 2222 because it prohibits DERs from providing capacity they are technically capable of providing.
  They point out that NYISO’s Data Request Response simply notes that individual DERs must obtain CRIS on the same terms as other wholesale market resources, but that NYISO does not attempt to address the Commission’s finding that reform is necessary to correctly measure the impact of DERs on ICAP requirements.
  They argue that NYISO needs to reform how CRIS requirements apply to DERs to comply with the requirement of Order No. 2222 to allow DERs to provide capacity up to their technical capability and avoid procurement of unnecessary capacity, and to reflect the locational benefits of DERs.  Public Interest Organizations also point out that NYISO’s proposed Transmission Node evaluation process provides an opportunity to resolve the barriers created by the proposed CRIS requirement because it appears to consider the same factors that allow DERs to provide resource adequacy while avoiding or easing load on the transmission system.
  They therefore request that the Commission find that requiring CRIS for all DERs does not comply with Order No. 2222 and direct NYISO to:  (1) develop screening criteria or other means to identify the amount of capacity from DERs that can be accepted at each Transmission Node without further study and allow DERs to supply capacity accordingly; or (2) explain why such an approach is not technically feasible and propose an alternative that considers DERs’ ability to provide resource adequacy without use of the transmission system.
  
51. In addition, Public Interest Organizations argue that NYISO’s approach to limit the CRIS award to no greater than the DER’s Energy Resource Interconnection Service (ERIS), which is obtained through NYISO interconnection studies, suffers from two fatal flaws.
  First, they argue that this aspect of NYISO’s proposal is not compliant with Order No. 2222 because the Commission specifically declined to exercise jurisdiction over the interconnection of individual DERs, yet NYISO proposes to require each individual DER wishing to provide capacity to go through a Commission-jurisdictional interconnection process.  They point out that NYISO proposes to conduct the ERIS studies for individual DERs, not DER Aggregations, which will result in an overwhelming volume of interconnection requests that they believe Order No. 2222 sought to avoid.  Public Interest Organizations contend that NYISO’s approach does not allow the value of heterogeneous Aggregations to be fully recognized because the capacity value of an Aggregation will be simply the sum of the capacity values of each individual resource.
  
52. Second, Public Interest Organizations claim that NYISO’s proposal is internally contradictory because despite NYISO’s proposal to require a DER wishing to provide capacity as part of Aggregation to obtain ERIS, a resource participating in an Aggregation may not be eligible to obtain ERIS, because NYISO proposes to modify its Small Generator Interconnection Procedures to exclude them.
  They also argue that NYISO’s proposed DER rules would subject a resource to a variety of distribution utility and retail regulatory reviews and procedures that are irrelevant once a resource completes a wholesale interconnection process such as ERIS, because the Commission has jurisdiction over its interconnection.
  Public Interest Organizations argue that the best remedy is for the Commission to order NYISO to provide a method for DERs to provide capacity without going through interconnection studies.
  In the alternative, they request that the Commission find NYISO’s proposed rules for awarding CRIS to DERs unreasonable and order NYISO to file new rules that incorporate the findings and directives of Order No. 2222. 
f. Commission Determination

53. We find that NYISO’s proposal partially complies with Order No. 2222 with respect to interconnection.  In order to reflect the Commission’s decision in Order No. 2222 to decline to exercise jurisdiction over the interconnections of distributed energy resources, NYISO proposes to modify OATT section 32.1.1 to exempt from the Small Generator Interconnection Procedures the interconnections of facilities participating in NYISO’s markets exclusively through an Aggregation.  As NYISO notes in response, NYISO’s proposal inadvertently applied the Commission’s directive to interconnections of DERs on both the distribution system and the transmission system.
  
54. We agree with NYISO that the tariff revision should apply only to interconnections of DERs on the distribution system to appropriately reflect the Commission’s directives in Order No. 2222.
  Accordingly, we direct NYISO to file, within 60 days of the date of the issuance of this order, a further compliance filing that revises OATT Attachment Z sections 32.1.1 and 32.5, respectively, to:  (1) specify that the interconnection to the distribution system of facilities participating in NYISO’s markets exclusively through an Aggregation is not subject to the Small Generator Interconnection Procedures; and (2) revise the definition of Small Generating Facility to exempt facilities connecting to the distribution system that participate in NYISO’s markets exclusively through an Aggregation from the Small Generator Interconnection Procedures.
   

55. We find that NYISO’s proposal to apply its existing deliverability requirements for CRIS requests on a comparable basis to all resources, including to DER Aggregations, is appropriate because it enables Aggregations to demonstrate that they are technically capable of providing capacity in NYISO, consistent with Order No. 2222.  In Order No. 2222, the Commission found that distributed energy resource aggregations must be able to meet the qualification and performance requirements to provide the service that they are offering into RTO/ISO markets.
  As NYISO explains, to qualify as an ICAP supplier, a resource, including an Aggregation, must obtain CRIS, i.e., interconnection service that allows participation in NYISO’s ICAP market to the extent of the facility’s deliverable capacity, pursuant to Attachment S of the OATT.
  In other words, Aggregations must meet NYISO’s deliverability requirements to provide capacity.  Contrary to protesters’ requests, including Public Interest Organizations’ request that we direct NYISO to develop screening criteria or other means to identify the amount of capacity from DERs that can be accepted at each Transmission Node without further study and allow DERs to supply capacity accordingly, Order No. 2222 does not require NYISO to reform or otherwise apply different or preferential treatment with respect to CRIS review to DERs or Aggregations that are less than 5 MW, which would be inconsistent with NYISO’s existing qualification and performance requirements to provide capacity.  Further, as NYISO explains, NYISO’s existing processes include flexibility for the evaluation of CRIS requests, including the Class Year or an Expedited Deliverability Study, which may alleviate some of the concerns raised by protesters about barriers to entry.
  We also note that the requirement to possess CRIS applies only to a facility larger than 2 MW.
 
56. We disagree with Public Interest Organizations’ argument that NYISO cannot subject DERs or Aggregations to the necessary interconnection studies to obtain CRIS and ERIS while still being consistent with the Commission’s interconnection guidance in Order No. 2222.  We note that in Order No. 2222, with respect to arguments that distributed energy resources should only be required to have one interconnection study at the distribution interconnection stage, the Commission found that there could be different approaches to this issue that would work in appropriate circumstances.
  Therefore, in Order No. 2222, the Commission expressly declined to create new universal requirements or initiate a process to standardize tariffs with respect to studying distributed energy resources.  As discussed above, NYISO’s revisions to OATT Attachment Z, sections 32.1.1 and 32.5—though subject to further compliance
—are intended to satisfy the Commission’s directive in Order No. 2222 because they exempt distribution-level DERs from NYISO’s Small Generator Interconnection Procedures.  In contrast, the provisions regarding CRIS and ERIS are found in Attachment S, and processes to obtain CRIS and ERIS constitute qualification and performance requirements for Aggregations to provide capacity and energy, respectively.
  
57. However, we agree with Public Interest Organizations that NYISO’s tariff may contain inconsistencies and ambiguities.  For example, section 25.1.1 of Attachment S appears to only apply to facilities that are subject to the Large Generator Interconnection Procedures or the Small Generator Interconnection Procedures:
The rules in this Attachment S to the ISO OATT cover (i) Large Facilities greater than 20 MW subject to the Large Facility Interconnection Procedures set out in Attachment X to the ISO OATT (“LFIP”), (ii) Small Generating Facilities no larger than 20 MW subject to the Small Generator Interconnection Procedures set out in Attachment Z to the ISO OATT (“SGIP”) that are required to enter a Class Year Study pursuant to Section 32.3.5.3.2 of the SGIP, and facilities greater than 2 MW that seek to obtain or increase CRIS beyond the levels permitted by this Attachment S, Section 30.3.2.6 of the LFIP and Section 32.4.11.1 of the SGIP, as applicable (each a “Project” and collectively, “Projects” for purposes of this Attachment S).
We find that such language in Attachment S—which incorporates the Small Generator Interconnection Procedures by reference, and to which distribution-level Aggregations are exempt—creates an inconsistency that appears to exempt Aggregations from the requirements to obtain CRIS and/or ERIS.
  In addition, because NYISO’s proposal exempts Aggregations from the definition of Small Generating Facility, we find that it is unclear how Aggregations obtain ERIS.  The definition of ERIS in section 25.1.2 of Attachment S refers only to a Large Generating Facility, Class Year Transmission Project, or Small Generating Facility.
  Accordingly, we direct NYISO to file, within 
60 days of the date of the issuance of this order, a further compliance filing that:  
(1) revises OATT Attachment S and any other affected tariff provisions to resolve 
the apparent inconsistencies and ambiguities in its tariff, or explains why such revisions are not necessary; and (2) identifies and explains the relevant tariff provisions that codify the rules by which DERs that are not subject to the Small Generator Interconnection Procedures may obtain CRIS and ERIS.
4. Definitions of Distributed Energy Resource and Distributed Energy Resource Aggregator
58. In Order No. 2222, the Commission amended section 35.28(b) of the Commission’s regulations to define a distributed energy resource as “any resource located on the distribution system, any subsystem thereof or behind a customer meter.”
  The Commission stated that these resources may include, but are not limited to, resources that are in front of and behind the customer meter, electric storage resources, intermittent generation, distributed generation, demand response, energy efficiency, thermal storage, and electric vehicles and their supply equipment – as long as such a resource is “located on the distribution system, any subsystem thereof or behind a customer meter.”
  The Commission explained that its adopted definition of distributed energy resource is technology-neutral, thereby ensuring that any resource that is technically capable of providing wholesale services through aggregation is eligible to do so, which enhances competition in the RTO/ISO markets and, in turn, helps to ensure that these markets produce just and reasonable rates.
59. The Commission stated that energy efficiency and demand response resources are capable of providing demand reductions at customer sites, and therefore “customer sites capable of demand reduction” may meet the definition of a distributed energy resource.
  In response to requests for regional flexibility, the Commission noted that RTOs/ISOs can propose their own definitions of distributed energy resource for the Commission’s evaluation as long as the scope and applicability of the proposed definitions are consistent with the Commission’s definition of distributed energy resource and consistent with all aspects of Order No. 2222.
60. In Order No. 2222, the Commission also amended section 35.28(b) of the Commission’s regulations to define a distributed energy resource aggregator as “the entity that aggregates one or more distributed energy resources for purposes of participation in the capacity, energy and/or ancillary service markets of the regional transmission organizations and/or independent system operators.”
  The Commission stated that, because demand response falls under the definition of distributed energy resource, an aggregator of demand response could participate as a distributed energy resource aggregator, but Order No. 2222 does not affect existing demand response rules.

a. Filing

61. NYISO states that it defines a DER as “(i) a facility comprising two or more Resource types behind a single point of interconnection with an Injection Limit of 20 MW or less; or (ii) a Demand Side Resource; or (iii) a Generator with an Injection Limit of 20 MW or less, that is electrically located in the [New York Control Area (NYCA)].”
  NYISO argues that its definition of DER will permit any DER located on the distribution system, a subsystem thereof or the New York State transmission system to participate in an Aggregation.  NYISO asserts that its definition permits electric storage resources, thermal storage, intermittent generation, distributed generation, thermal generation, and Demand Side Resources to qualify as DER.  In addition, NYISO explains that a DER may also be a single facility that combines multiple resource types behind the same point of interconnection (e.g., a facility that combines demand reduction capability with an electric storage resource behind the same point of interconnection).  
62. NYISO states that it defines an Aggregator as a “Supplier that offers Capacity, Energy, and/or Ancillary Services for an Aggregation.”
  NYISO explains that, under this definition, the Aggregator is the market participant, i.e., supplier, offering the collective capability of DER into NYISO’s markets. 

b. Data Request Response

63. In its Data Request, Commission staff asked NYISO whether its definition of DER is technology neutral and encompasses all potential technology types.
  NYISO states that its definition of DER is technology neutral and encompasses all potential technology types that are capable of providing wholesale services by responding to commitment and dispatch instructions as a generator or Demand Side Resource.
  NYISO asserts that its definition of DER captures all of the resource types that its software will be capable of accommodating, and that it is broad enough to capture technologies that are not yet commercially viable, such as fuel cells or resources that consume hydrogen to produce electricity, which are capable of operating as generators or Demand Side Resources.
  NYISO explains that its definition of DER was not designed, developed, or intended to accommodate resources that are not capable of responding to NYISO’s dispatch instructions.
  
c. Commission Determination

64. We find that NYISO’s definition of DER complies with Order No. 2222 because it is technology-neutral and encompasses every resource that is technically capable of providing wholesale services through aggregation.
  While NYISO’s definition of DER includes the defined terms generator and Demand Side Resource, the underlying definitions of these resource types are broad enough such that there would likely be no need to further clarify or revise the definition as new technologies are developed.
  Further, while NYISO does not propose to explicitly include the phrase “located on the distribution system, any subsystem thereof or behind a customer meter” in its definition of DER, we find that NYISO’s proposed definition is consistent with the definition established in Order No. 2222 because it encompasses any applicable resource “that is electrically located in the NYCA.”
  We note that, while NYISO’s definition of DER also includes resources that are interconnected directly to the transmission system and not located behind a customer meter, the Commission in Order No. 2222 did not prohibit RTOs/ISOs from proposing a broader definition.
  
65. In addition, we find that NYISO’s definition of Aggregator complies with Order No. 2222 because it is consistent with the definition established in Order No. 2222.

5. Eligibility to Participate in RTO/ISO Markets through a Distributed Energy Resource Aggregator

a. Participation Model
66. In Order No. 2222, the Commission added section 35.28(g)(12)(i) to the Commission’s regulations to require each RTO/ISO to establish distributed energy resource aggregators as a type of market participant and to allow distributed energy resource aggregators to register distributed energy resource aggregations under one or more participation models in the RTO’s/ISO’s tariff that accommodate the physical and operational characteristics of the distributed energy resource aggregation.
  The Commission explained that each RTO/ISO can comply with the requirement to allow distributed energy resource aggregators to participate in its markets by modifying its existing participation models to facilitate the participation of distributed energy resource aggregations, by establishing one or more new participation models for distributed energy resource aggregations, or by adopting a combination of those two approaches.
  The Commission stated that it will evaluate each proposal submitted on compliance to determine whether the proposal meets the goals of Order No. 2222 to allow distributed energy resources to provide all services that they are technically capable of providing through aggregation.
    
i. Filing

67. NYISO states that its DER and Aggregation participation model allows distributed energy resource aggregations to participate directly in the RTO/ISO markets, in compliance with Order No. 2222.
  NYISO states that its DER and Aggregation participation model comprises a comprehensive set of market rules that allows an Aggregator to combine individual facilities as a single unit—the Aggregation—to provide energy, ancillary services, and capacity in the NYISO-administered markets.
  NYISO states that under its rules, an Aggregation is treated as a single resource for the purpose of bidding, scheduling, dispatching, settling, and meeting minimum eligibility and performance requirements.
  NYISO asserts that the Aggregation (rather than the individual facilities or DERs that make up the Aggregation) will be required to satisfy the minimum eligibility and performance requirements for wholesale market participation, and as such, its participation model addresses the physical and operational characteristics of DER and Aggregations.
  NYISO explains that the type and quantity of each service will be defined by the technical capability of the individual resources that compose the Aggregation.  In addition, NYISO explains that the Aggregator is the market participant that interfaces with NYISO concerning the participation of the Aggregation.

68. NYISO asserts that the market rules that apply to a given Aggregation depend on the Aggregator’s composition.
  NYISO states that a homogeneous Aggregation (i.e., composed entirely of a single resource type), with the exception of Demand Side Resources, will be subject to the existing rules for that particular resource type, along with the general rules that apply to all Aggregations.
  According to NYISO, this approach provides market participants with the ability to aggregate facilities, while ensuring that the market rules applicable to specific resource types continue to apply.  Further, NYISO claims that this approach maintains comparability among Aggregations of single resource types and stand-alone resources of the same type so as not to unduly advantage any one participation model over another.
  In contrast, NYISO states that a heterogeneous aggregation, defined as a DER Aggregation, is an Aggregation that includes (1) more than one resource type, or (2) only Demand Side Resources.
    
69. NYISO contends that its DER and Aggregation participation model complies with Order No. 2222 because it allows homogeneous and heterogeneous Aggregations to participate as resources directly in its energy, ancillary services, and capacity markets.
  For energy, NYISO explains that it will treat Aggregations as dispatch-only resources and will not require or evaluate commitment parameters from Aggregations.
  Instead, NYISO will require Aggregations to submit fully dispatchable continuous bid curves that represent the entire operating range of the Aggregation.  NYISO argues it does not have the means or operational visibility of the distribution system to effectively optimize the starts and stops of individual facilities within an Aggregation.  In addition, according to NYISO, the individual facilities that make up the Aggregation may have a primary function other than providing energy and ancillary services to NYISO and may already be operating to perform their primary function.  NYISO states that, when it filed its existing DER and Aggregation participation model, it made corresponding tariff revisions that were accepted by the Commission to reflect that NYISO will not be committing Aggregations or evaluating commitment-related parameters.

70. For ancillary services, NYISO states that Aggregations may be eligible to qualify to provide regulation and operating reserves but will not be eligible to supply voltage support.
  NYISO explains that the specific ancillary services each Aggregation may qualify to provide will depend on the individual facilities in the Aggregation.  For regulation service, NYISO states that an Aggregation will not be eligible to provide regulation unless each of the generating units in the Aggregation use inverter-based energy storage technology.
  NYISO states that regulation services require output or demand to be raised or lowered as necessary in six-second increments.  NYISO states that, when an Aggregation comprising one or more generating units is dispatched, there is no certainty that the next increment of output will be provided by a unit that is currently online and synchronized to the system.  NYISO states that, for this reason, its accepted rules limit regulation service to facilities that utilize inverter-based energy storage technology, which can respond instantly to dispatch instructions. 

71. For operating reserves, NYISO explains that it procures three different products (10-minute synchronized, 10-minute non-synchronized, and 30-minute reserves) and that an Aggregation’s eligibility to provide a particular product will depend on the characteristics and operating status of the individual facilities in the Aggregation.
  NYISO states that an Aggregation may provide 10-minute synchronous reserves when it:  (1) is bid as ISO-Committed Flexible or Self-Committed Flexible;
 (2) is operating within the dispatchable portion of its operating range; (3) is capable of responding to NYISO instructions to change its operating level within 10 minutes; and (4) meets the qualifications identified in NYISO’s procedures.
  Aggregations comprising one or more generating units and Aggregations that include Demand Side Resources that facilitate demand reductions using a generator may only provide spinning reserves if all of the generating units in their Aggregation use inverter-based energy storage technology and they meet the criteria in NYISO’s procedures.  An Aggregation may provide 10-minute non-synchronized reserve if it consists of generating units and is capable of increasing its supply level within 10 minutes and meets the criteria in NYISO’s procedures.
  According to NYISO, an Aggregation may provide 30-minute synchronized reserve when it:  (1) is offered as ISO-Committed Flexible or Self-Committed Flexible, and (2) is operating within the dispatchable portion of its operating range.
  As described above, an Aggregation may not provide 30-minute synchronous reserves if it has one or more generating units, unless all such generating units utilize inverter-based energy storage technology.  NYISO states that an Aggregation whose facility mix includes one or more generating units is eligible to provide 30-minute non-synchronous reserve.  NYISO clarifies that, consistent with current requirements for generators, Aggregations using the Self-Committed Fixed Bid
 mode are not eligible to provide any kind of operating reserves.

72. For voltage support service, NYISO explains that it prohibits Aggregations from providing voltage support service given that Aggregations, being composed of facilities connected to the distribution system, are unlikely to provide measurable and beneficial voltage support to the bulk electric system because any reactive power provided on the distribution system will experience high losses due to motors, transformers, and impedance at the distribution level.

73. For capacity, NYISO argues that its DER and Aggregation participation model allows comparable treatment of all eligible resources and facilitates the participation of DERs in NYISO’s capacity market.
  NYISO explains that all resources that seek to qualify as capacity suppliers, other than Responsible Interface Parties,
 must be able to participate in NYISO’s energy market and be capable of responding to the direction and control of NYISO.
  NYISO also highlights that the Commission accepted and NYISO implemented on March 1, 2021 substantial changes to market rules applicable to resources with energy duration limitations that are not capable of operating 24-hours each day.
  According to NYISO, its market rules value capacity from a resource with an energy duration limitation on the basis of its contribution to meeting resource adequacy.  NYISO explains that an Aggregation of a single resource type will largely be treated as if it were an individual resource of the relevant type, e.g., an Aggregation composed solely of batteries will be treated as a single energy storage resource.
 

ii. Protests

74. AEMA contends that NYISO’s proposal to prohibit homogeneous Aggregations of a single type of DER, other than Demand Side Resources, from participating as a DER Aggregation is an unnecessary and artificial barrier to participation.
  AEMA contends that it is entirely reasonable for the Aggregator to have the option of participating under the DER Aggregation model or its resource-specific models.  AEMA claims that allowing homogeneous Aggregations to participate as DER Aggregations preserves operational flexibility, enables homogeneous Aggregations to more easily become heterogeneous Aggregations, and would avoid re-registration requirements and other administrative burdens associated with modifying Aggregation types.
  AEMA therefore states that NYISO’s proposal violates the Commission’s directive not to limit the types of resources that participate in distributed energy resource aggregations.
  
75. AEE, NRDC, and SFP assert that NYISO does not explain how its participation model considers the capabilities of the Aggregation as a whole, especially one that is heterogeneous, and therefore does not accommodate the physical and operational characteristics of the Aggregation.
  For example, they point out that an Aggregation composed primarily of solar resources would be exempted from binding day-ahead market schedules under NYISO’s rules for intermittent power resources.  Conversely, they explain that the addition of a single small storage resource would subject the entire Aggregation to binding day-ahead schedules.  They therefore state that a behind-the-meter solar and behind-the-meter storage Aggregation would be precluded from providing the services it is technically capable of providing despite the fact that this 
is a DER use-case that is fast growing and that the Commission highlighted in Order 
No. 2222.
  Similarly, AEE, NRDC, and SFP state that adding any amount of energy storage to an Aggregation of solar resources would impose stringent scheduling and dispatch requirements that are applied to energy storage resources alone to the entire Aggregation, a result at odds with the physical and operational characteristics of that Aggregation given that it includes solar resources.  They assert that NYISO could address this challenge by creating one or more participation models that allow solar and storage resources to operate like intermittent power resources during solar performance hours similar to the approach taken by PJM Interconnection L.L.C. (PJM) for solar-battery hybrids. 
76. In addition, AEE, NRDC, and SFP and AEMA argue that NYISO’s proposed participation model is limited by the characteristics of the least capable resource within the Aggregation, which fails to account for the characteristics of the entire heterogeneous Aggregation and prevents it from providing all wholesale services that it is technically capable of providing.
  More specifically, they provide examples to demonstrate that NYISO’s requirement that an Aggregation may only qualify to offer the ancillary services that all individual facilities are qualified to provide will preclude many heterogeneous Aggregations from participating or, if they do participate, from providing all services that they are technically capable of providing.
  For example, they state that under NYISO’s model, adding any amount of solar to an Aggregation of energy storage resources would render the entire Aggregation ineligible to provide regulation service or operating reserves because the solar cannot individually provide these services, despite the fact that a portion of the Aggregation is technically capable of doing so.  According 
to these protesters, to be compliant with Order No. 2222, NYISO’s model must allow Aggregations to provide all wholesale services that each DER within an Aggregation qualifies to provide.

77. Finally, AEE, NRDC, and SFP argue that NYISO’s existing buyer-side market power mitigation rules should not be applied to DERs with the capability to inject energy because the rules risk artificially stifling competition and the development of cost-effective and competitive DERs.
  They request that the Commission direct NYISO to submit a further compliance filing with:  (1) tariff revisions to ensure that buyer-side market power mitigation is not applied to DERs participating in Aggregations; or (2) an explanation of why it is just and reasonable to apply buyer-side market power mitigation to these resources.  The Clean Energy Coalition likewise asserts that not directing NYISO to address its existing buyer-side market power mitigation rules will have an adverse impact on DER expansion in NYISO’s market.
  

iii. Answers

78. NYISO states that the Commission should reject AEMA’s request that homogeneous Aggregations of a single resource type should have the option to elect to participate as heterogenous DER Aggregations because, NYISO argues, the two types of Aggregations are subject to different energy and capacity market participation rules.
  NYISO explains that it developed its participation models for energy storage resources and intermittent power resources with the operating characteristics of those resources in mind.  NYISO states that, if homogeneous Aggregations participate as heterogenous DER Aggregations, rather than Aggregations of their resource type, they may be assessed undergeneration charges if they are unable to meet NYISO dispatch and will not be paid for excess generation.
  Further, NYISO explains that it models the resource adequacy contributions of the two Aggregations differently, and if a solar Aggregation operates as a DER Aggregation, it will be modeled as being capable of operating at its full capability for any six consecutive hours for purposes of establishing the Resource Adequacy Requirements used in the capacity market, which could have negative reliability implications.
  

79. With respect to AEE, NRDC, and SFP’s protest regarding heterogeneous Aggregations of solar resources and electric storage resources, NYISO states that energy storage resources should not gain the benefit of the special exceptions to the operating and settlement rules that apply to intermittent power resources.
  NYISO states that it would have reliability concerns if fully controllable resources would be permitted to operate in a manner that is inconsistent with NYISO’s dispatch instructions.
  Further, NYISO notes that AEE, NRDC, and SFP’s request was proposed in NYISO’s stakeholder process as a possible future market participation model and contends that the idea should be considered in that process and should only be implemented after acceptable rules to govern operation of such hybrid resources are in place.

80. In response to protests about NYISO’s proposal that Aggregations only be able to qualify to offer the ancillary services that all individual facilities in the Aggregation are qualified to provide, NYISO states that, pursuant to Northeast Power Coordinating Council (NPCC) Directory 5, Requirement 6, NYISO is required to ensure that all resources it relies upon to provide operating reserves can sustain operation for at least one hour following activation.
  NYISO maintains that it can only meet this requirement by ensuring that all resources in an Aggregation can satisfy this NPCC sustainability requirement.  As for protests about heterogeneous Aggregations being required to operate using a fully dispatchable, continuous bid curve, NYISO reiterates that it does not have the means to effectively and economically optimize the starts and stops of individual facilities within an Aggregation or to know which facilities are operating.
  NYISO states that adding resource commitment to its DER rules would require a complete redesign of its participation model and might not be technically feasible.
  
81. NYISO asserts that concerns about buyer-side market power mitigation should be addressed in NYISO’s stakeholder process for its Grid in Transition initiative.

iv. Data Request Response

82. In its Data Request, Commission staff asked NYISO to explain how the DER and Aggregation participation model accommodates the physical and operational characteristics of heterogenous Aggregations, particularly heterogeneous Aggregations with mostly one resource type.
  In response, NYISO explains that the market rules for DER Aggregations were specifically designed to accommodate two or more different resource types operating together in a single Aggregation, such as energy storage resources with renewable or thermal generation, to satisfy energy and capacity market obligations.
  NYISO contends that the DER Aggregation participation model is designed to accommodate resource Aggregations that are capable of following dispatch instructions and provides a broad range of configuration options that allow an Aggregator to configure its Aggregations appropriately.
  Conversely, NYISO explains that the rules developed to address participation by intermittent power resources are a better match to the operating characteristics of Aggregations of solar intermittent power resources than the more generic rules NYISO developed for DER Aggregations.  NYISO explains that it would be unjust, unreasonable, unduly discriminatory, and inconsistent with NYISO’s market design for the Commission to excuse resources that are capable of following NYISO’s dispatch instructions (e.g., energy storage resources) from doing so because an Aggregator chooses to include an energy storage resource in an Aggregation of solar intermittent power resources that cannot follow dispatch instructions.  In addition, according to NYISO, Aggregators are expected to make prudent decisions about how best to configure their available resources consistent with NYISO’s tariff rules.  Finally, NYISO argues that, if it is instructed to change how it implements the DER rules that the Commission accepted in the 2019 Aggregation Filing, then NYISO may not meet its 2022 implementation goal and DER implementation may be delayed for all resources.

83. In its Data Request, Commission staff asked NYISO to explain how its proposal would not present a barrier to the formation of heterogeneous Aggregations.
  NYISO explains that its market rules do not present a barrier but instead provide transparent market signals to inform developers and investors of the types of resources and combination of resources that can best meet the needs of New York’s electric system.
  NYISO asserts that Order No. 2222 does not require every DER participation model to optimally accommodate all possible DER resource configurations.  NYISO states that it has worked to accommodate in its software a reasonable set of resource attributes that will allow market participants to represent their resource’s operating characteristics.
84. In its Data Request, Commission staff asked NYISO to explain how Aggregations composed largely, but not exclusively, of solar resources would avoid penalties and not result in resource adequacy concerns.
  NYISO states that the accepted DER and Aggregation market design permits Aggregators to choose how to assemble their available resources into one or more Aggregations and encourages Aggregators to make prudent decisions about how best to configure their available resources consistent with NYISO’s tariff rules.
  NYISO explains that the financial incentives provided by the DER market design do not encourage an Aggregator to create a DER Aggregation that almost exclusively comprises solar intermittent power resources.
85. In its Data Request, Commission staff asked NYISO to explain how its requirements for Aggregations to provide ancillary services comply with North American Electric Reliability Corporation, NPCC, and New York State Reliability Committee Rules.
  NYISO states that it procures ancillary services, including operating reserves, to support grid reliability.  NYISO states that suppliers only qualify as eligible to provide the operating reserve products that the least capable technologies within an Aggregation can support, and that this requirement is not limited to DERs.
  NYISO states that it issues dispatch instructions at the Aggregation level, which limits its ability to verify that individual DERs utilized by the Aggregator satisfy established operating reserve and regulation service reliability requirements.  In addition, NYISO states that it requires conventional standalone resources providing operating reserves and regulation service to achieve stringent reliability requirements; thus, it is paramount to system reliability that those same standards be applied to Aggregations and that NYISO not simply assume, based on the declaration of an Aggregator, that an Aggregation is capable of a service that its individual DER may not be qualified to provide when evaluated on a stand-alone basis.
  NYISO states that it is currently working with stakeholders to develop an integrated hybrid participation model which will explore the feasibility and technical requirements necessary to allow an integrated hybrid storage resource to provide operating reserves based on the energy capabilities of each of the individual components of the hybrid storage resource. 

v. Data Request Response Protests

86. AEE and Public Interest Organizations argue that NYISO’s proposal to require heterogeneous Aggregations to be fully dispatchable in the same manner as traditional generators suggests that Aggregators must choose to pursue only homogeneous Aggregations, despite the Commission’s explicit directive that heterogeneous Aggregations be accommodated.
  Further, Public Interest Organizations assert that NYISO’s proposal ignores the directive of Order No. 2222 to develop heterogeneous aggregations that “ensur[e] that complementary resources, including those with different physical and operational characteristics, can meet qualification and performance requirements.”
  AEE claims that the inability to follow dispatch instructions like traditional technologies is a key physical and operational characteristic of Aggregations composed of mostly variable renewable resources that the Commission expected would be accommodated in new or revised DER Aggregation participation models.
  AEE adds that NYISO’s market rules must give DER Aggregations the opportunity to compete to provide the services they are technically capable of providing, while leaving to Aggregators and market participants the choice and risk of how to pursue Aggregations.
  

87. AEE and Public Interest Organizations contend that NYISO’s response does not address why its proposed rules, which limit the participation of heterogeneous Aggregations by the least capable resource within the Aggregation, are technically necessary or compliant with Order No. 2222, given that such rules prevent heterogeneous Aggregations from offering all of the services they are technically capable of providing.
  Public Interest Organizations note that, instead, NYISO argues that its current rules for homogeneous Aggregations are superior to the rules for heterogeneous Aggregations, and that Aggregators can avoid some of the shortcomings of poorly fitting participation models by optimizing how they enroll their resources in various Aggregations.
  They assert that NYISO seeks to substitute its judgment for that of the Commission on the value of heterogeneous Aggregations.
    
vi. Commission Determination

88. We find that NYISO’s proposal partially complies with the participation eligibility requirements of Order No. 2222.  Specifically, we find that NYISO complies with the requirement to establish distributed energy resource aggregators as a type of market participant.
  Consistent with this requirement, NYISO defines an Aggregator as the market participant that interfaces with NYISO concerning the participation of the Aggregation.

89. We find that NYISO partially complies with the requirement to allow distributed energy resource aggregators to register distributed energy resource aggregations under one or more participation models in NYISO’s tariff that accommodate the physical and operational characteristics of the distributed energy resource aggregation.
  As expressly permitted by Order No. 2222, NYISO’s DER and Aggregation participation model comprises a combination of existing participation models:  (1) an existing DER Aggregation participation model; and (2) existing resource-specific participation models.
  Under NYISO’s proposal, the DER Aggregation participation model accommodates the physical and operational characteristics of heterogeneous Aggregations and homogeneous Aggregations of demand response, whereas NYISO’s resource-specific participation models accommodate the physical and operational characteristics of other types of homogeneous Aggregations (e.g., homogeneous Aggregations of electric storage resources or generators).
  In Order No. 2222, the Commission afforded each RTO/ISO the flexibility to modify its existing participation models to facilitate the participation of distributed energy resource aggregations, as NYISO proposes here, and did not require that each RTO/ISO establish a single participation model that could accommodate every possible aggregation, so long as its proposal allows distributed energy resources to provide all services that they are technically capable of providing through aggregation.
  With one exception discussed below, we find that NYISO’s DER and Aggregation participation model satisfies this requirement because it allows homogeneous and heterogeneous Aggregations to participate as resources directly in NYISO’s energy, ancillary services, and capacity markets.  
90. We disagree with AEMA’s contention that Order No. 2222 requires that a homogeneous Aggregation be allowed to participate in NYISO as a DER Aggregation, rather than as a homogeneous Aggregation subject to the existing market rules of its resource type, and that such a restriction creates a barrier by denying homogeneous Aggregations the flexibility to easily become heterogeneous Aggregations.  As NYISO states, the proposed rules for homogeneous Aggregations better accommodate the physical and operational characteristics of such Aggregations than the more generic DER Aggregation rules.
  For example, NYISO developed its electric storage resource rules specifically to accommodate the operating characteristics of that type of resource, and those rules would similarly accommodate the operating characteristics of an aggregation of electric storage resources, whereas NYISO’s DER Aggregation rules are more generic.  We find it reasonable and consistent with the flexibility that the Commission afforded to the RTOs/ISOs in Order No. 2222 for NYISO to require Aggregations to participate under market rules that best accommodate the characteristics of that Aggregation.  In doing so, NYISO is not limiting certain types of resources from participating in Aggregations, as AEMA contends, but rather specifying which market rules apply to such Aggregations.  AEMA does not argue that, under NYISO’s proposal, homogeneous Aggregations are limited in the services that they can provide in NYISO’s markets as a result of being required to participate as a homogeneous Aggregation.  Moreover, NYISO’s proposal allows resources to switch between participation models annually, which we believe sufficiently addresses AEMA’s concerns.
  
91. We also disagree with protesters’ assertions that NYISO’s DER and Aggregation participation model does not accommodate the physical and operational characteristics of heterogeneous Aggregations, such as DER Aggregations comprising solar and electric storage resources.  As NYISO explains, intermittent power resources (e.g., solar resources) are afforded special operating and settlement treatment based on their physical and operational characteristics because their output is not controllable.
  We agree with NYISO that a heterogeneous Aggregation of solar and electric storage resources would not warrant the same treatment as intermittent power resources because, with the addition of an electric storage resource, such an Aggregation is capable of following NYISO dispatch instructions.  We find that NYISO’s DER and Aggregation participation model is broadly designed to accommodate the physical and operational characteristics of any heterogeneous Aggregation, not only one that consists of solar and electric storage resources, and as such is compliant with Order No. 2222.  Nonetheless, while creation 
of such a model is not required by Order No. 2222, we also recognize that NYISO 
may be considering development of a new hybrid participation model that will better accommodate the characteristics of solar and electric storage resource Aggregations than the DER Aggregation market rules.   
92. However, we find that any DERs that an Aggregator uses to satisfy NYISO’s relevant technical, operational, and/or performance requirements should be allowed to provide ancillary services through aggregation.
  We understand protesters are concerned that NYISO’s proposal unreasonably limits the ancillary services (i.e., regulation service and operating reserves) that a heterogeneous Aggregation can provide in scenarios where one or more DERs within that Aggregation is not capable of providing that service.  
93. We also recognize that NYISO has voiced a reliability concern related to its argument that it is required to ensure that all resources it relies upon to provide operating reserves can sustain operation for at least one hour following activation and that, 
because the Aggregator will dispatch the individual facilities in its Aggregation, NYISO will lack visibility into which resource is being used to provide the next increment of energy or ancillary services.  We believe, however, that NYISO could address its reliability concerns by means other than requiring that all individual DERs within the Aggregation satisfy the relevant reliability requirements, such as the one-hour sustainability requirement.  Therefore, so long as some of the DERs in the Aggregation can satisfy the relevant requirements to provide certain ancillary services (e.g., the one-hour sustainability requirement), we find that those DERs should be able to provide those ancillary services through aggregation, in accordance with the goal of Order No. 2222 to allow distributed energy resources to provide all services that they are technically capable of providing through aggregation.
  At the same time, we agree with NYISO that this change should not be made at the expense of ensuring compliance with reliability standards nor delay the timely implementation of its Aggregation model.  Thus, we clarify that NYISO should implement its Aggregation model in the fourth quarter of 2022, as proposed, and further propose a reasonable effective date by which it will comply with the requirement to allow DERs to provide all the ancillary services they are technically capable of providing through aggregation while also addressing NYISO’s reliability and visibility concerns.  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing proposing an effective date by which it will allow DERs in heterogeneous Aggregations to provide all of the ancillary services that they are technically capable of providing through aggregation.  To the extent that NYISO may need additional information from Aggregators regarding the individual DERs in an Aggregation in order to address NYISO’s concern, we note that it should include such requirements among the information and data that an Aggregator must provide about the physical and operational characteristics of its Aggregation, including any necessary physical parameters to be submitted in registration, and any necessary information that must be submitted for the individual DERs,
 or additional bidding parameters.
   
94. Finally, we find that protesters’ argument that DERs with the capability to inject energy should not be subject to buyer-side market power mitigation is outside the scope of this proceeding.  The Commission in Order No. 2222 neither addressed buyer-side market power mitigation rules nor required RTOs/ISOs to revise those rules for distributed energy resource aggregations.  
b. Types of Technologies

95. To implement section 35.28(g)(12)(ii)(a) of the Commission’s regulations, the Commission required that each RTO’s/ISO’s rules not prohibit any particular type of distributed energy resource technology from participating in distributed energy 
resource aggregations.
  In addition, to implement section 35.28(g)(12)(ii)(a) of the Commission’s regulations, the Commission required each RTO/ISO to revise its tariff to allow different types of distributed energy resource technologies to participate in a single distributed energy resource aggregation (i.e., allow heterogeneous distributed energy resource aggregations).
  The Commission explained that requiring that RTOs/ISOs allow heterogeneous aggregations will further enhance competition in RTO/ISO markets by ensuring that complementary resources, including those with different physical and operational characteristics, can meet qualification and performance requirements, such as minimum run times, which will help ensure that RTO/ISO markets produce just and reasonable rates.
  
96. With respect to the participation of demand response resources in distributed energy resource aggregations, the Commission stated that the benefits of allowing heterogeneous aggregations outweigh commenters’ preferences to limit the types of resources that can participate in aggregations.
  The Commission stated that the requirements in Order No. 745 would apply to demand response resources participating in heterogeneous aggregations.
  
97. In Order No. 2222-B, the Commission stated that only those reductions that meet the definition of demand response in the Commission’s regulations and are used to reduce customer load from a validly established baseline pursuant to Order Nos. 745 and 745-A must be compensated consistent with those orders.
  In addition, the Commission clarified that, if an individual distributed energy resource is a behind-the-meter generator, it may participate within a distributed energy resource aggregation as a demand response resource or as a different type of distributed energy resource.
  The Commission stated that, if the distributed energy resource participates as demand response, the requirements in Order No. 745 would apply, and the RTOs/ISOs are required to allow that distributed energy resource to aggregate with other types of distributed energy resources in a heterogeneous distributed energy resource aggregation.  The Commission stated that, if the behind-the-meter resource participates as another type of distributed energy resource (i.e., not as a demand response resource), the requirements in Order No. 745 would not apply.

i. Filing

98. NYISO argues that its DER and Aggregation participation model is technology neutral and permits a combination of technology types to be eligible to participate that were not previously fully capable of doing so.
  NYISO states that it has other, narrowly tailored market rules for certain resource types that address the technical capabilities, unique operational abilities or configurations (e.g., limited energy storage resources, municipally-owned generation, or behind-the-meter net generation) that its DER and Aggregation participation model was not designed to address.  Therefore, NYISO explains that it will not permit facilities that utilize these narrowly tailored market participation models (i.e., generators with Public Utility Regulatory Policies Act (PURPA) contracts, limited control run-of-river resources, behind-the-meter net generation resources, municipally-owned generation, system resources, and control area system resources) to participate in an Aggregation utilizing those existing participation models’ market rules.  NYISO notes that to the extent that a resource qualifies to use one of the identified participation models but chooses not to utilize that participation model, it may seek to qualify to participate in an Aggregation.
99. NYISO explains that its market rules permit both homogeneous and heterogeneous Aggregations and that, with the exception of Demand Side Resources, homogeneous Aggregations will be subject to the existing rules for that particular resource type along with the general rules that apply to all Aggregations.
 

100. NYISO also argues that its DER and Aggregation participation model maintains compliance with Order No. 745 for Aggregations that include Demand Side Resources.
  Under NYISO’s proposal, an Aggregation that includes Demand Side Resources will not be required to declare in its day-ahead or real-time offers what portion of its offer constitutes demand reductions.  Instead, NYISO states that it will evaluate each Aggregation’s performance (via telemetry and revenue-quality meter data) after the fact to establish compliance with Order No. 745.  Specifically, NYISO states that it will evaluate an Aggregation’s actual demand reductions against the monthly net benefit threshold after the fact and will compensate demand reductions only when the real-time locational based marginal price (LBMP) meets or exceeds the monthly net benefit threshold.  NYISO explains that demand reductions that are not compensable pursuant to Order No. 745 will nonetheless be included in NYISO’s evaluation of whether the Aggregation achieved its NYISO-issued base point signal.

ii. Protests

101. CECA states that NYISO’s proposal fails to remove barriers to the direct participation of energy efficiency resources in Aggregations in NYISO’s capacity market which, according to CECA, was required by Order No. 2222.
  CECA contends that the Commission recognized in Order No. 2222 that energy efficiency resources are technically capable of providing capacity market services.
  CECA believes that energy efficiency resources, which CECA states are able to reliably deliver verifiable reductions in demand during peak hours, are technically capable of providing capacity as a supply-side resource.
  
102. CECA states that energy efficiency resources currently participate as supply-side resources in the capacity markets of other RTOs/ISOs, including ISO New England Inc., PJM, and Midcontinent Independent System Operator, Inc. (MISO).
  CECA argues that NYISO’s continuation of its “dispatchability” requirement for capacity resources fails to “accommodate the physical and operational characteristics of each [DER] aggregation,” as required by Order No. 2222, and prohibits certain DER technologies—i.e., energy efficiency resources, behind-the-meter solar generation, and other passive (non-dispatchable) demand resources—from participating in the NYISO capacity market through Aggregation.  In addition, CECA asserts that there are numerous benefits from including energy efficiency in NYISO’s capacity market, including avoided infrastructure and reductions in production cost.
   

103. CECA states that energy efficiency resources can be accounted for on the supply or demand side of capacity markets, but that in practice, limiting energy efficiency resources to the demand side creates barriers to entry and undercounts their value to the system.
  CECA argues that demand side-only approaches present barriers to entry for merchant (non-utility) energy efficiency resource aggregators, load forecast challenges, and other practical limitations that obstruct the participation of energy efficiency resources.
  CECA therefore states that they support supply-side participation, which they assert unlocks additional energy efficiency demand reductions and unlocks capacity value by enabling energy efficiency aggregators to earn capacity revenues.  CECA argues that supply-side participation bridges the gap between the low marginal price that consumers face for capacity and the higher marginal value of that capacity on the system. 
104. Finally, CECA notes that developing a model for energy efficiency resources to participate in NYISO’s capacity market is a complicated undertaking that is best informed by a robust stakeholder process, but asserts that such a process should not delay implementation of the rest of NYISO’s DER participation model.
  CECA requests that the Commission direct NYISO to initiate a stakeholder process to examine energy efficiency applications and to identify, evaluate, and remove barriers to entry of energy efficiency resource Aggregations.

iii. Answers

105. ACE NY supports CECA’s protest and urges the Commission to require NYISO to allow energy efficiency resources to participate in DER Aggregations.

106. Potomac Economics and NYISO disagree with CECA.  While Potomac Economics agrees that energy efficiency provides substantial benefits, it believes that the most accurate and straightforward way to compensate energy efficiency is for buyers and consumers to face lower capacity and energy charges based on their respective load reductions.
  Potomac Economics disagrees that supply-side treatment of energy efficiency is needed to address barriers to participation of energy efficiency because energy efficiency suppliers can engage directly with retail customers and most energy efficiency investment is promoted through state and utility subsidies.
  Potomac Economics argues that a supply-side energy efficiency model in New York would primarily direct payments to ratepayer-funded utility programs.
  Potomac Economics notes that, contrary to CECA’s claim that such a model is needed to support merchant energy efficiency providers, merchant energy efficiency in neighboring New England accounts for only 0.7% of total energy efficiency participation in the last capacity auction, while the vast majority was made up of utility and government programs.  Potomac Economics states that capacity payments are not needed to fund energy efficiency investments because this funding is provided through retail rates. 
107. NYISO also argues that the Commission should reject CECA’s request.
  NYISO states that it permits all resources to participate in DER Aggregations subject to the same requirements, terms, and conditions as other resources.  NYISO explains that, to participate in the capacity market, all resources must be able to provide energy and respond to the direction and control of NYISO.
  NYISO argues that the Commission should not require NYISO to change its DER rules to enable energy efficiency to participate in the capacity market based on a different set of requirements that are more favorable and permissive than the rules that apply to other DERs.  NYISO further argues that, because energy efficiency reduces demand, it should be accounted for as a demand-side resource.  If the Commission does opt to require NYISO to allow energy efficiency to participate as a supply-side resource in its capacity market, NYISO requests that the Commission allow sufficient time to implement this requirement separately from the implementation of its DER Aggregation rules.

108. Potomac Economics and NYISO state that they have significant concerns about the practicability of verifying the capacity contributions of energy efficiency on the supply side.
  For example, according to Potomac Economics, a supply-side model would have major drawbacks, including inaccurate capacity accreditation, adverse incentives, cost shifting, double compensation, and inaccurate load forecasting.
  In addition, NYISO points out that Potomac Economics recently recommended that MISO terminate the participation of energy efficiency in its capacity market citing measurement and verification concerns.
  NYISO also indicates that PJM’s Independent Market Monitor, Monitoring Analytics, has raised concerns about the measurement and verification of energy efficiency programs that receive capacity revenues.  According to NYISO, these measurement and verification concerns will become reliability concerns if NYISO is required to permit energy efficiency resources to participate in its capacity market and they do not perform as promised.

iv. Data Request Response

109.  In its Data Request, Commission staff asked why the DER and Aggregation participation model cannot be revised to accommodate the specific traits of certain resource types, such as generators with PURPA contracts or municipally-owned generation.
  In response, NYISO states that its narrowly-tailored, market participation models address or incorporate preexisting regulatory rights, longstanding tariff authority, technical capability, operating characteristics, and specific operating configurations.
  NYISO states that these participation models are not compatible with NYISO’s DER and Aggregation participation model.  For example, some have unique settlement rules, some would require duplicative DER functionality, and others would be administratively burdensome and infeasible.
v. Commission Determination

110. We find that NYISO’s proposal complies with the requirements of Order No. 2222 with respect to types of technologies.  We find that NYISO complies with the requirement to not prohibit any particular type of distributed energy resource technology from participating in distributed energy resource aggregations.
  NYISO’s proposal includes a technology-neutral definition for DER and thus does not prohibit any type of technology from participating in an Aggregation.
  

111. We find that NYISO’s proposal, which specifies that certain resource types participating under existing participation models
 are ineligible to participate in an Aggregation, is also compliant with Order No. 2222.  As NYISO explains, the region has specific, narrowly tailored market rules for certain resource types that address the technical capabilities, operation, and configurations of those resources.  NYISO does not prohibit such resources from participating as DERs if they are otherwise eligible, so long as they do not also simultaneously participate in NYISO markets using other existing participation models.
  We find nothing inconsistent with Order No. 2222 in NYISO requiring DERs that are eligible for multiple participation models to choose one.  
112. We also are not persuaded by protesters’ arguments that Order No. 2222 requires NYISO to change its existing performance requirements to accommodate a specific type of resource, in this case energy efficiency, to participate in NYISO’s capacity market as part of an Aggregation.  Order No. 2222 does not require NYISO to change its existing market qualification and performance requirements; rather, “distributed energy resource aggregations must be able to meet the qualification and performance requirements to provide the service that they are offering into RTO/ISO markets.”
  Accordingly, we agree with NYISO that it should not be required to change its capacity market qualification requirements to enable energy efficiency resources (or any other resource type that currently does not qualify) to participate in NYISO’s capacity market.
  We find that NYISO’s existing capacity market requirement that all Demand Side Resources be able to perform in a manner consistent with the directions and control of NYISO is itself technology neutral,
 and that irrespective of whether energy efficiency resources are capable of providing resource adequacy in other RTO/ISO markets, these resources are not capable of meeting all of the current operational requirements to provide resource adequacy in NYISO.  Further, because Order No. 2222 does not require RTOs/ISOs to model energy efficiency in a certain way, we reject as out of scope the arguments raised by various parties on whether energy efficiency should be modeled as supply or demand side participation.  
113. In addition, we find that NYISO complies with the requirement to allow heterogeneous aggregations.
  We find that NYISO’s DER Aggregation participation model complies with this directive by allowing both injecting and demand-curtailing resources to aggregate and participate in NYISO’s markets as a single Aggregation.
  
114. Furthermore, we find that NYISO’s proposal complies with the requirement to apply the requirements of Order No. 745 to demand response resources participating in heterogeneous aggregations.
  To apply the requirements of Order No. 745, NYISO’s proposal requires that Aggregations independently measure energy injections, withdrawals, and demand reductions.  After the fact, NYISO will evaluate each Aggregation’s performance providing actual demand reductions against the monthly net benefit threshold, and only compensate demand reductions when the real-time LBMP meets or exceeds the monthly net benefit threshold.
  
c. Double Counting of Services

115. To implement section 35.28(g)(12)(ii)(a) of the Commission’s regulations, the Commission in Order No. 2222 allowed RTOs/ISOs to limit the participation of resources in RTO/ISO markets through a distributed energy resource aggregator that are receiving compensation for the same services as part of another program.
  More specifically, the Commission required each RTO/ISO to revise its tariff to:  (1) allow distributed energy resources that participate in one or more retail programs to participate in its wholesale markets; (2) allow distributed energy resources to provide multiple wholesale services; and (3) include any appropriate restrictions on the distributed energy resources’ participation in RTO/ISO markets through distributed energy resource aggregations, if narrowly designed to avoid counting more than once the services provided by distributed energy resources in RTO/ISO markets.
  
116. The Commission in Order No. 2222 found that it is appropriate for RTOs/ISOs to place narrowly designed restrictions on the RTO/ISO market participation of distributed energy resources through aggregations, if necessary to prevent double counting of services.
  Thus, the Commission found that it is appropriate for RTOs/ISOs to place restrictions on the RTO/ISO market participation of distributed energy resources through aggregations after determining whether a distributed energy resource that is proposing to participate in a distributed energy resource aggregation is (1) registered to provide the same services either individually or as part of another RTO/ISO market participant;
 or (2) included in a retail program to reduce a utility’s or other Load Serving Entity’s obligations to purchase services from the RTO/ISO market.
  The Commission provided RTOs/ISOs with regional flexibility with respect to the restrictions that they propose in their tariffs to minimize market impacts caused by the double counting of services provided by distributed energy resources in RTO/ISO markets.

117. In Order No. 2222-A, the Commission clarified that, when the Commission stated that “if a distributed energy resource is offered into an RTO/ISO market and is not added back to a utility’s or other Load Serving Entity’s load profile, then that resource will be double counted as both load reduction and a supply resource,” the Commission was indicating that, for planning purposes, double counting of services would occur if the same distributed energy resource reduces the amount of a service that an RTO/ISO procures on a forward-looking basis in a certain time period while also acting as a provider of that same service in that same delivery period.
  Further, the Commission clarified that, to the extent that an RTO/ISO already has restrictions in place to avoid double counting of services, it is not required to propose new restrictions but rather must explain on compliance how these existing restrictions prevent double counting.
  Such restrictions would only be appropriate “if necessary to prevent double counting of services,”
 and each RTO/ISO must otherwise “allow distributed energy resources that participate in one or more retail programs to participate in its wholesale markets.”
  

118. In Order No. 2222-B, the Commission clarified that payment of full locational marginal price (LMP) in the energy market to behind-the-meter distributed energy resources participating as demand response resources in distributed energy resource aggregations does not constitute double counting, so long as the requirements of Order No. 745, including the net benefits test, are satisfied.

i. Filing

119. NYISO states that it permits simultaneous generator and Demand Side Resource participation in the wholesale markets and in programs or markets operated to meet the needs of distribution systems located in the NYCA.
  NYISO explains that, effective with the rules accepted in the 2019 Aggregation Filing, DERs will also be permitted to participate simultaneously in the wholesale markets and in programs or markets operated for distribution systems in the NYCA.
  NYISO argues that its dual participation rules and operational coordination procedures were developed in conjunction with the NYTOs and include special bidding rules to ensure that NYISO and the applicable transmission owner have adequate situational awareness and understand the resource’s operating status.  NYISO states that, in accordance with the Commission’s directive that authorizes a Distribution Utility to override NYISO’s dispatch of an Aggregation, NYISO proposes to strike the final sentence of Services Tariff section 4.1.11, which gives NYISO the authority to determine schedules for resources engaged in dual participation.  
120. NYISO states that it does not propose any tariff revisions to comply with the Commission’s directive to permit DERs to provide multiple wholesale market services because the Commission-accepted provisions proposed in the 2019 Aggregation Filing will allow each Aggregation to be able to qualify to provide energy, ancillary services, and ICAP.
 
121. NYISO proposes modifications to Services Tariff section 4.1.10 to avoid double counting of services.
  First, NYISO explains that pursuant to Services Tariff section 4.1.10.1, Aggregators may not offer any resource as part of an Aggregation that is participating in the NYISO-administered markets in a different Aggregation or as an individual resource.  NYISO asserts that this existing rule avoids the potential for a DER’s capability to be offered more than once in the wholesale markets.
122. In addition, NYISO proposes to revise Services Tariff section 4.1.10.6 to prohibit an Aggregator from enrolling a new DER that “provides the same or substantially similar service in a retail market or program” that it provides in the NYISO-administered markets.
  NYISO states that this proposed revision will help maintain reliability by preventing a DER from offering the same MW for the same service in two different places, and ensure rates are just and reasonable by preventing the DER from being compensated twice.  
ii. Protests

123. AEE, NRDC, and SFP raise concerns about NYISO’s proposal, in Services Tariff section 4.1.10.6, to prohibit resources that provide service in a retail market or program from providing the same or substantially similar service in the wholesale market.
  They argue that NYISO’s proposal to prohibit double counting of services is redundant, unacceptably vague, and likely to pose a barrier to participation.  NYTOs contend that the term “substantially similar” is too ambiguous and does not sufficiently define what would constitute a substantially similar service.
  The Clean Energy Coalition also opposes this language and argues that it erects a substantial barrier to dual market participation, which is in conflict with Order No. 2222.
  AEE, NRDC, and SFP argue that the prohibition should be against compensation for identical service, not the same or functionally similar service, as NYISO proposed.  AEE, NRDC, and SFP, and AEMA assert that NYISO’s prohibition is overly broad and redundant given existing prohibitions on double counting by NYISO and the New York Commission.
  AEMA argues that the New York Commission’s prohibitions satisfy the Commission’s objectives of preventing double counting, and NYISO’s proposed language will only create confusion.
124. AEMA requests that the Commission direct NYISO to delete the proposed language in section 4.1.10.6 of the Services Tariff.
  If the Commission does not direct NYISO to delete this language, AEMA requests that the Commission direct NYISO to list what existing state programs it deems fall into the category of  “same or substantially similar service.”  AEE, NRDC, and SFP, and AEMA also request that the Commission direct NYISO to clarify why existing restrictions against double counting are not sufficient. 

125. NYTOs argue that the Commission should require NYISO to explain, with examples, what would constitute a substantially similar service and greater explanatory detail should be developed through NYISO’s stakeholder process and included in the applicable NYISO manual.
  
iii. Answer

126. NYISO states that it does not object to removing the phrase “or substantially similar service” from Services Tariff section 4.1.10.6.
  NYISO states that it carefully considered the arguments raised in several of the protests and agrees that the language “substantially similar service” creates uncertainty about which programs are prohibited.  NYISO states that it also agrees with protests indicating that the New York Commission has specified when participants in certain retail programs cannot participate in the wholesale markets.  

127. To implement revised Services Tariff section 4.1.10.6, NYISO also requests that the Commission direct NYISO to amend its Aggregator attestation requirement, in section 4.1.10.5 of the Services Tariff, to require that an Aggregator also attest that the individual DERs participating in the Aggregation are not providing through a retail market or program the same service(s) that the Aggregation will be providing in the NYISO-administered markets.

128. NYISO asserts that its proposal in Services Tariff section 4.1.10.6—to prohibit an Aggregator from enrolling a new DER that provides the same service in a retail market or program that it provides in the NYISO-administered markets—is the narrowest measure that NYISO can enforce.  As to arguments that NYISO’s proposal is insufficiently narrow, NYISO contends that it lacks the ability to determine whether a DER in an Aggregation is providing a service in the wholesale markets that it is ineligible to provide, or whether a DER is providing the same service in the retail and wholesale markets at the same time.
  According to NYISO, monitoring for such double counting would necessitate more intrusive and expensive metering and telemetry requirements, and more extensive software upgrades than NYISO is currently developing.  
iv. Data Request Response

129. In its Data Request, Commission staff asked NYISO to describe what role, if any, the Distribution Utility will play in helping NYISO verify that an Aggregator is not providing the same or substantially similar service in the NYISO-administered markets.
  In response, NYISO states that it and the Distribution Utilities are developing a matrix that will specifically identify retail markets and programs and the corresponding wholesale market service (if any).
  NYISO states that it intends to post this matrix on its public website once finalized.  NYISO states that it will update the document when notified by a Distribution Utility of a new retail market service or program, or when an existing wholesale or retail market service has changed.  NYISO states that it will continue to rely on an Aggregator’s attestation that the DER it enrolls are not providing the same service in a retail market or program, and that the matrix will assist Aggregators in identifying incompatible services and programs.

v. Data Request Response Protests
130. AEE claims that NYISO does not identify with sufficient detail the criteria that will be used to create the matrix that will identify retail markets and programs administered by the Distribution Utilities and the corresponding wholesale market service, which creates significant ambiguity for DER owners and Aggregators seeking 
to participate in the market through Aggregation.
  AEE adds that the oversight and dispute resolution process that will apply is not defined.  AEE suggests that the role of RERRAs in the process of determining whether double counting will occur, and the dispute resolution process, must be described in NYISO’s tariff. 
131. AEMA states that NYISO’s plan to develop the matrix is unnecessary given the existing mechanisms in NYISO and RERRA to avoid double counting.
  AEMA argues that, with respect to potential double counting of identical retail and wholesale services, the RERRA, as the Commission has recognized, is the appropriate jurisdictional entity to make that determination.
  AEMA requests that the Commission direct NYISO to revise its tariff to explicitly designate this responsibility under the role of the RERRA.  AEMA states that, if NYISO and the Distribution Utilities move forward with the development of a matrix, the process should be transparent and allow for stakeholder input through the stakeholder process.    
132. Public Interest Organizations state that NYISO’s proposed process to identify double counting appears reasonable in substance, but the process does not provide for adequate stakeholder or regulatory review, and the process should be described in NYISO’s tariff.
  In particular, they assert that a Distribution Utility-led process provides no opportunity for review of the results by the Commission or stakeholders.  They argue that, consistent with the Commission’s rule of reason policy,
 the Commission should require NYISO to amend its tariff to include NYISO’s proposed list of specific retail programs that foreclose participation in specific wholesale markets because it determines a resource’s eligibility for market participation.
vi. Commission Determination

133. We find that NYISO’s proposal partially complies with the double counting requirements of Order No. 2222.  We find that NYISO’s existing DER and Aggregation participation model complies with the requirement to allow distributed energy resources that participate in one or more retail programs to participate in its wholesale markets.
  In particular, the existing model affords DERs the opportunity to participate simultaneously in one or more retail programs and in NYISO-administered wholesale markets.

134. In addition, we find that NYISO’s proposal complies with the requirement to allow distributed energy resources to provide multiple wholesale services.
  NYISO’s proposal allows Aggregations to provide multiple wholesale services, akin to other supply resources.
  Further, NYISO’s proposal does not restrict an Aggregation that meets the relevant eligibility requirements from any market or from providing any service, except for ancillary services, as discussed above.
  
135. We find that NYISO’s proposal partially complies with the requirement to include appropriate restrictions on the participation of distributed energy resources in NYISO’s markets through distributed energy resource aggregations, if narrowly designed to avoid counting more than once the services provided by distributed energy resources in NYISO’s markets.
  NYISO proposes two such restrictions.  First, pursuant to section 4.1.10.1 of its Services Tariff, Aggregators may not offer any resource as part of an Aggregation that is participating in the NYISO-administered markets in a different Aggregation or as an individual resource.  We find that this restriction complies with Order No. 2222 because it prevents a DER in an Aggregation from providing energy, ancillary services, or capacity as part of another Aggregation or as an individual resource and being double counted for providing the same service in NYISO’s markets.
  Second, NYISO’s proposal revises section 4.1.10.6 of its Services Tariff to prohibit Aggregators from enrolling new resources that would provide “the same or substantially similar service” in NYISO-administered markets as they already provide in retail services or programs.  We find that NYISO’s proposal to include the phrase “or substantially similar” in its tariff results in a restriction that is not narrowly designed, as discussed by protesters.  We agree with protesters and NYISO’s answer that this phrase is too broad and ambiguous as to which retail programs would overlap with wholesale markets.  In accordance with NYISO’s request in its answer, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that deletes “or substantially similar” from section 4.1.10.6 of NYISO’s Services Tariff and likewise replaces “Installed Capacity or a substantially similar service” with “Installed Capacity” in the third sentence in this tariff section.  

136. Moreover, in accordance with NYISO’s request in its answer, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that amends section 4.1.10.5 of NYISO’s Services Tariff to require an Aggregator to attest that resources enrolled in the Aggregation are not providing the same service in a retail service or program as they are in the NYISO-administered markets.  As NYISO states in its answer, this attestation requirement will enable NYISO to administer the appropriate restrictions for double counting of services.
137. We disagree with protesters who allege that the restriction to prevent double counting in section 4.1.10.6 of the Services Tariff is not narrowly designed and therefore non-compliant with Order No. 2222.  With the revisions directed above,
 we find that this tariff provision is narrowly designed because it does not broadly prohibit an Aggregation’s participation unless the Aggregation is providing the same service in a retail program.
  We acknowledge the complexity of defining the same service, as explained by NYISO, and note that Order No. 2222 allows flexibility regarding any proposed restrictions.
  We also disagree with AEE, NRDC, and SFP’s, and AEMA’s protests that NYISO’s proposed tariff provisions to prevent double counting are unnecessary and redundant given existing prohibitions by NYISO and the New York Commission.  Although RERRAs such as the New York Commission can condition participation in retail distributed energy resource programs on those resources not also participating in RTO/ISO markets,
 Order No. 2222 requires RTOs/ISOs to place appropriate restrictions on participation in RTO/ISO markets to avoid counting more than once the services provided by distributed energy resources in RTO/ISO markets.  We find that NYISO’s proposal complies with this requirement for the reasons discussed above and that the existing New York Commission restrictions identified by protesters do not conflict with NYISO’s proposed tariff provisions.
138. In addition, we find that NYISO’s plans to rely on its Aggregation enrollment and attestation processes are compliant with the requirement to properly account for the different services that distributed energy resources provide in the RTO/ISO markets.
  NYISO’s proposal would appropriately restrict resources’ participation when providing the same service, and the Commission provided flexibility to regions to determine the appropriate restrictions for their market in Order No. 2222.
  We also disagree with AEE’s and AEMA’s argument that the tariff must define a RERRA’s role in determining whether double counting occurs.  As NYISO notes, the attestation that we direct NYISO to revise is consistent with Services Tariff section 4.1.10.7.3, which requires the Aggregator to comply with all RERRA rules.  As discussed below, we find that this provision sufficiently establishes the RERRA’s role in accordance with the requirements of Order No. 2222.
 
139. In response to the Data Request, NYISO explains that it is developing a matrix to identify corresponding retail services and programs that overlap with NYISO-administered markets and will post the matrix on its public website.  We disagree with Public Interest Organizations that NYISO’s proposal to post the matrix on its public website is insufficiently transparent, because, as NYISO explains, the matrix merely serves to assist Aggregators in identifying incompatible services and programs.  We find that NYISO’s proposal provides market participants additional clarity beyond the Commission’s requirements in Order No. 2222.  We also decline to require NYISO to include the matrix in its tariff, because the matrix would only provide guidance, and NYISO will rely on an Aggregator’s attestation that its Aggregation does not include any resources providing the same service in both retail programs and wholesale markets.
6. Locational Requirements

140. In Order No. 2222, the Commission added section 35.28(g)(12)(ii)(b) to the Commission’s regulations to require each RTO/ISO to revise its tariff to establish locational requirements for distributed energy resources to participate in a distributed energy resource aggregation that are as geographically broad as technically feasible.
  Given the variety of approaches to locational requirements proposed by commenters, 
the Commission provided each RTO/ISO with flexibility to determine the locational requirements for its region, as long as it demonstrates that those requirements are as geographically broad as technically feasible.  To the extent that an RTO/ISO seeks to continue its currently effective locational requirements for distributed energy resources, it must demonstrate that its approach meets this requirement.  The Commission stated that each RTO/ISO must provide a detailed, technical explanation for the geographical scope
of its proposed locational requirements.
  While each RTO/ISO must provide a detailed, technical explanation for the geographical scope of its proposed locational requirements, the Commission provided RTOs/ISOs with a certain degree of flexibility as to the technical aspects of a locational requirement that is as geographically broad as possible.

a. Filing

141. NYISO explains that its DER and Aggregation participation model requires each individual facility within an Aggregation to be electrically located in the NYCA and electrically connected to the same NYISO-identified Transmission Node.
  NYISO states that it will identify Transmission Nodes throughout the NYCA, following consultation with the NYTOs, and will map the collection of electrical facilities (e.g., distribution feeder lines) associated with the Transmission Node to which individual facilities may aggregate.
  NYISO states that the process for identifying Transmission Nodes and mapping electrical facilities to Transmission Nodes first considers a broad set of electrical facilities for each Transmission Node, and then, if necessary, the set of electrical facilities is reduced for the Transmission Node until NYISO and the applicable Transmission Owner agree that the Transmission Node appropriately reflects the electrical conditions on the system.
  NYISO explains that it will identify each Transmission Node on its public website alongside the list of generator names, load names, and other general system information.
  

142. NYISO states that it will review the set of Transmission Nodes annually and update the set of Transmission Nodes, if necessary, to account for changing conditions on the New York State Transmission System and underlying distribution systems.
  NYISO explains that, if it determines changes to the set of Transmission Nodes are necessary, it will post a notice about changes at least 90 days prior to the start of the Capability Year, and these changes will take effect on the first day of that Capability Year.
 
143. NYISO asserts that modeling facilities that participate in an Aggregation close to their electrical location will enable NYISO to manage transmission constraints and reliability concerns.  NYISO states that its approach to identifying Transmission Nodes seeks to maximize the area of the distribution system covered, while minimizing bulk power system concerns.
  NYISO states that these requirements will also enable NYISO to facilitate settlements at the individual Transmission Node LBMP rather than the zonal average LBMP, which will encourage DERs to locate where they will provide greater benefits.

b. Protests

144. AEE, NRDC, and SFP assert that NYISO’s proposal to base locational requirements on mapping distribution feeder lines to a Transmission Node should theoretically appropriately balance geographic flexibility and reliability constraints, but they express concern that the mapping process has not begun and that it is unclear whether it will ultimately ensure that Aggregations can be assembled over the largest possible geographic area.
  AEMA similarly contends that, while NYISO’s Transmission Node mapping process should, in theory, result in the largest geographic areas within which Aggregators may form aggregations, it is unclear whether multi-nodal aggregation will be possible because the initial mapping has not been shared with market participants.
  AEMA asserts that it is impossible to assess without more information whether the Transmission Node concept is just and reasonable and otherwise complies with Order No. 2222.  AEE, NRDC, and SFP ask the Commission to require NYISO to make an informational filing once Transmission Nodes have been established to allow the Commission and stakeholders to assess whether NYISO achieves the balance sought in Order No. 2222.
  
145. AEMA and AEE, NRDC, and SFP also note that NYISO’s proposed timeline to update Transmission Nodes does not align with NYISO’s proposed timeline for Distribution Utility review such that some Aggregations may be precluded from registering Aggregations far enough in advance to allow for timely market participation.
  AEE, NRDC, and SFP explain that Transmission Nodes will be updated 90 days prior to the beginning of the Capability Year but Aggregators may face up to a 90-day review period in addition to other NYISO network modeling processes, and therefore, may face a lag of a month or more before being able to participate.  According to AEMA, the 90-day notice of changes to Transmission Nodes will effectively preclude Aggregators from participation in the summer strip ICAP auction, which would cause unnecessary fluctuations in the supply resources available to NYISO and result in unjust and unreasonable rates.
  AEMA and AEE, NRDC, and SFP ask the Commission to direct NYISO to adjust the timing of Transmission Node updates to avoid any delays in market participation.

c. Answer

146. NYISO argues that protesters’ concerns about NYISO’s implementation of Transmission Nodes are premature because NYISO is still working to implement the proposal that the Commission accepted in the 2019 Aggregation Filing as just and reasonable.
  
d. Data Request Response

147. In its Data Request, Commission staff asked NYISO to describe the status of the ongoing process to identify Transmission Nodes and what criteria NYISO is planning to use to identify Transmission Nodes.
  Regarding how NYISO will ensure that the Transmission Nodes that it identifies will provide locational requirements that are as geographically broad as technically possible, NYISO states that it has been working with the applicable Member Systems individually to identify Transmission Nodes.
  NYISO also states that the total number of Transmission Nodes identified in the NYCA is 115, which it states should not change significantly prior to implementation.  NYISO provides a chart that details the number of Transmission Nodes in each Load Zone.  NYISO states that it and the Member Systems have considered a number of factors to establish Transmission Nodes, including:  (1) transmission and/or distribution system load pockets; (2) thermal limits of local transmission and distribution lines and protective equipment; (3) distribution and transmission system footprints; (4) concentration of load relative to total average system load; and (5) distribution system substation topology.
  NYISO asserts that, using these and other factors, NYISO and Member Systems identified the Transmission Nodes that send efficient market signals to developers without compromising distribution system reliability.  NYISO explains that, in areas of NYCA that are more heavily networked with adequate hosting capacity, Transmission Nodes are geographically and electrically broad, whereas more constrained areas of NYCA require Transmission Nodes to cover smaller geographic and electrical footprints that better align with expected transmission constraints. 
148. NYISO states that it also intends to add the list of Transmission Nodes as an attachment to a business practice manual.
  NYISO states that it may publish a technical bulletin in advance of the business practice manual completion, if necessary, to provide Aggregators sufficient time to develop their Aggregations.  NYISO also states that it will review and update, if needed, the identified Transmission Nodes on an annual basis prior to the start of a Capability Year.  NYISO explains that it intends to discuss the set of Transmission Nodes with its stakeholders through its shared governance process prior to the implementation of the participation model, and when changes are made to the set of Transmission Nodes.
  Finally, NYISO states that its system is being designed such that affected Aggregators will be notified automatically via email when changes are made to the Transmission Nodes to which an Aggregation is modeled and that the Aggregator must re-enroll an Aggregation at the newly applicable Transmission Node.  
149. With respect to whether the proposed timeline of posting the Transmission Nodes at least 90 days prior to the start of the Capability Year will provide sufficient notice to Aggregators, NYISO explains that the 90-day notice accounts for the previously accepted 30-day notice requirement to modify Aggregations, and provides Aggregators 60 days to evaluate and, if necessary, modify Aggregations.
  NYISO states that it proposes to provide Distribution Utilities the full 60-day review period authorized by Order No. 2222.  NYISO states that it agrees with AEE, NRDC, and SFP’s concerns that the 60-day Distribution Utility review upsets NYISO’s intended 2-month period for an Aggregator to modify its Aggregation in response to changes to Transmission Nodes.  NYISO asserts that, if the Commission accepts NYISO’s proposed 60-day Distribution Utility review period, NYISO will propose a corresponding modification to Services Tariff section 4.1.10.2 to adjust the posting date for Transmission Node change notifications to 150 days to address AEE and SPP’s concerns and account for NYISO’s proposed 90 days, which includes NYISO’s 30-day review period and then the Distribution Utility’s 60-day review period.

e. Data Request Response Comments and Protests
150. While AEE considers NYISO’s proposal to identify Transmission Nodes as a 
step in the right direction, AEE contends that DER Aggregators cannot make use of topological information unless there are means to map Transmission Nodes to real-world information, such as utility account numbers, street addresses, or geographic information system shape files, and without such means, the nodes themselves do not provide DER Aggregators access to sufficient information to permit them to participate.
  AEE asserts that development of fulsome meter to Transmission Node mapping should be conducted through a stakeholder process.  AEMA likewise argues that additional information and/or tools must be made available regarding the Transmission Nodes to allow DER Aggregators to correctly identify and map planned DERs.

151. Public Interest Organizations state that NYISO’s proposed criteria for evaluating Transmission Nodes for DER Aggregation purposes are reasonable, provided that the indicated studies are carried out with a level of transparency and stakeholder participation equivalent to other transmission study processes.
  

f. Commission Determination

152. We find that NYISO’s proposal partially complies with the locational requirements of Order No. 2222.  We find that NYISO complies with the requirement to provide a detailed, technical explanation for the geographical scope of its proposed locational requirements.
  As NYISO explains, NYISO will work with the NYTOs, on an annual basis, to identify Transmission Nodes and associated distribution feeder lines to which individual facilities may aggregate prior to the start of the Capability Year and will maximize the area of the distribution system covered while minimizing bulk power system concerns.
  We agree with commenters that, based on NYISO’s representations, the proposed Transmission Node framework should appropriately balance geographic flexibility and reliability constraints.  For instance, NYISO describes the factors that it and Member Systems will consider in identifying Transmission Nodes that send efficient market signals to developers without compromising distribution system reliability.
  We find reasonable NYISO’s explanation that Transmission Nodes are geographically and electrically broad in areas of NYCA that are heavily networked with adequate hosting capacity, while more constrained areas require Transmission Nodes to cover smaller geographic and electrical footprints.
  

153. However, we find that NYISO does not comply with the requirement to revise its tariff to establish locational requirements for distributed energy resources to participate in a distributed energy resource aggregation that are as geographically broad as technically feasible.
  We find that NYISO’s tariff is insufficiently clear regarding how NYISO will identify or change its Transmission Nodes.  NYISO’s tariff does not include the criteria that it will use to:  (1) establish a set of Transmission Nodes in the NYCA at which individual DERs may aggregate; and (2) review and, as needed, update the identified Transmission Nodes on an annual basis to be as geographically broad as technically feasible.  Under the Commission’s precedent, “[d]ecisions regarding whether an item should be placed in a tariff or in a business practice manual are guided by the Commission’s rule of reason policy, under which provisions that ‘significantly affect rates, terms, and conditions’ of service, are readily susceptible of specification, and are not generally understood in a contractual agreement must be included in a tariff, while items better classified as implementation details may be included only in the business practice manual.”
  We find that NYISO’s processes to identify and update Transmission Nodes significantly affect rates, terms, and conditions of service because they will determine how broadly resources may aggregate and under what conditions NYISO may change the nodes at which resources may have already aggregated.  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing to specify in its tariff the criteria it will use to:  (1) establish a set of Transmission Nodes in the NYCA at which individual distributed energy resources may aggregate;
 and (2) review and, if needed, update the identified Transmission Nodes on an annual basis. 
154. We decline to direct NYISO to undertake a formal stakeholder process to map its Transmission Nodes, as AEE requests.
  In response to AEE’s concern that Aggregators will not be able to make use of topological information, we believe that NYISO’s commitment to discuss the set of Transmission Nodes with its stakeholders through its shared governance process prior to implementation of the participation model and when Transmission Nodes are updated should provide a forum for stakeholders to ask questions and provide comments.
  We also note that NYISO plans to notify Aggregators automatically if a change is made to the Transmission Node at which the Aggregation is modeled.
  In addition, NYISO will post the Transmission Nodes on its website and in the business practice manual, along with other general system information, load names, and generator names.
  We expect that the additional clarity we have directed NYISO to include in the tariff regarding the Transmission Node identification and review process, along with NYISO’s proposed measures to inform stakeholders of Transmission Node identification and review, will provide sufficient transparency for stakeholders.  
155. Finally, we note that, in its Data Request Response, NYISO states that it agrees with AEE, NRDC, and SFP that the addition of a 60-day Distribution Utility review period upsets NYISO’s intended two-month period for an Aggregator to modify its Aggregations in response to changes to Transmission Nodes.
  NYISO states that, if the Commission accepts its proposed 60-day Distribution Utility review period, NYISO will propose a modification to Services Tariff section 4.1.10.2 adjusting the posting date for changes to Transmission Nodes to 150 days before the start of the Capability Year to address commenters’ concern.  As discussed below, we find that NYISO’s 60-day Distribution Utility review period complies with Order No. 2222.
  Accordingly, we acknowledge NYISO’s commitment to propose to modify section 4.1.10.2 of its Services Tariff to state that notice of changes to Transmission Nodes will be posted 150 days (rather than 90 days) before the start of the Capability Year.   

7. Information and Data Requirements

156. In Order No. 2222, the Commission added section 35.28(g)(12)(ii)(d) to the Commission’s regulations to require each RTO/ISO to establish market rules that address information requirements and data requirements for distributed energy resource aggregations.
  As discussed in more detail below, the Commission required each RTO/ISO to revise its tariff to:  (1) include any requirements for distributed energy resource aggregators that establish the information and data that a distributed energy resource aggregator must provide about the physical and operational characteristics of its aggregation; (2) require distributed energy resource aggregators to provide a list of the individual resources in their aggregations; and (3) establish any necessary information that must be submitted for the individual distributed energy resources.  The Commission also required each RTO/ISO to revise its tariff to require distributed energy resource aggregators to provide aggregate settlement data for the distributed energy resource aggregation and to retain performance data for individual distributed energy resources in a distributed energy resource aggregation for auditing purposes.  

157. First, the Commission required each RTO/ISO to revise its tariff to include any requirements for distributed energy resource aggregators that establish the information and data that a distributed energy resource aggregator must provide about the physical and operational characteristics of its aggregation.  The Commission required each RTO/ISO to revise its tariff to establish any necessary physical parameters that distributed energy resource aggregators must submit as part of their registration process only to the extent these parameters are not already represented in general registration requirements or bidding parameters applicable to distributed energy resource aggregations.
  
158. Next, the Commission directed each RTO/ISO to revise its tariff to require distributed energy resource aggregators to provide a list of the individual distributed energy resources participating in their aggregations to the RTO/ISO.
  The Commission stated that, if an RTO/ISO needs additional information beyond this list, the RTO/ISO should identify and explain in its compliance filing what additional specific information about the individual distributed energy resources within an aggregation the RTO/ISO needs.  The Commission stated that each RTO/ISO should also propose how the information requested must be shared with the RTO/ISO and affected distribution utilities.  As part of these tariff revisions, the Commission stated that each RTO/ISO must also require that the distributed energy resource aggregator update that list of individual resources and associated information as it changes.
  The Commission also found that the distributed energy resource aggregator, not an individual distributed energy resource in the aggregation, is the single point of contact with the RTO/ISO, and that the aggregator would be responsible for managing, dispatching, metering, and settling the individual distributed energy resources in its aggregation.

159. The Commission found that aggregate settlement data for a distributed energy resource aggregation, as well as performance data for individual distributed energy resources in a distributed energy resource aggregation are necessary for the participation of any type of resource in RTO/ISO markets and to enable the RTOs/ISOs to perform necessary audit functions.
  Therefore, the Commission required each RTO/ISO to revise its tariff to require each distributed energy resource aggregator to maintain and submit aggregate settlement data for the distributed energy resource aggregation, so that the RTO/ISO can regularly settle with the distributed energy resource aggregator for its market participation.  The Commission also required each RTO/ISO to revise its tariff to require each distributed energy resource aggregator to provide, upon request from the RTO/ISO, performance data for individual resources in a distributed energy resource aggregation for auditing purposes.  
160. The Commission stated that the requirements for settlement and performance data should be consistent with the settlement and auditing data requirements for other market participants.
  To reduce the burden on distributed energy resource aggregators and the RTOs/ISOs, the Commission found that distributed energy resource aggregators should only be required to retain that performance data for individual distributed energy resources in an aggregation that the RTO/ISO deems necessary for auditing purposes.  The Commission stated that, to the extent that an RTO/ISO does not need certain performance data from individual distributed energy resources in a distributed energy resource aggregation for auditing purposes, it should not require a distributed energy resource aggregator to retain that information for individual distributed energy resources participating in a distributed energy resource aggregation.   
a. Filing

161. NYISO proposes that, similar to other market participants, each Aggregator must comply with the registration and metering requirements in NYISO’s tariffs and manuals and designate one or more persons to receive communications from NYISO.
  In addition to these requirements, NYISO states that Aggregators are responsible for submitting information about the Aggregation as a whole and the individual facilities comprising the Aggregation.
  

162. However, NYISO states that it has not finalized or presented to its stakeholders the processes and procedures for registering Aggregations and enrolling individual facilities.
  NYISO explains that it is currently working to develop a new business practice manual that exclusively addresses participation of Aggregations and intends to finalize these processes and procedures.  Once NYISO completes the development of its new Aggregation management software and related systems, and is able to finalize the list of attributes necessary to register an Aggregation and enroll individual DER, NYISO commits to providing that information to stakeholders.  NYISO states that its tariffs do not generally specify resource registration and data requirements and that its proposal to include these requirements in the applicable market participant registration materials and the various business practice manuals and applicable user guides is consistent with requirements for other resources.

163. For the Aggregation as a whole, NYISO provides an overview of the types of information that it will require.
  NYISO states that it will require Aggregators to provide the load zone, subzone, and applicable Transmission Node at which the individual facilities will aggregate as well as the designated meter authority and the Aggregations collective capabilities including upper and lower operating limits. According to NYISO, each Aggregation will be identified by a specific identification number, name, and resource type (i.e., DER Aggregation or Aggregation of a single resource type).  

164. NYISO proposes that each Aggregator must identify each individual resource participating in its Aggregation to help NYISO validate the composite characteristics and capability of the resources, confirm that the facilities have the appropriate authorizations to provide wholesale market services, and permit NYISO to verify that the individual facilities are not participating in another Aggregation.

165. For the individual facilities participating in the Aggregation, NYISO similarly provides an overview of the information that it will require.  NYISO states that it will collect information on, among other things, the interconnection of the facility, ERIS and CRIS values, generator sub-types (e.g., energy limited resources), and fuel types.
  NYISO will also require facility-specific data related to a facility’s operating capability including whether it engages in dual participation.  NYISO states that it continues to evaluate and develop the list of characteristics it will require Aggregators to provide as it develops its Aggregation management software and intends to document this information in a forthcoming business practice manual. 

166. With respect to settlement data, NYISO states that all bids, schedules, dispatch, and settlement will occur at the Aggregation level under its DER and Aggregation participation model.
  NYISO states that its metering and telemetry standards will provide NYISO with real-time operational data and after-the-fact settlement data to ensure Aggregations are responding to NYISO direction and are accurately settled.
  NYISO will require Aggregations to provide separate settlement data to permit NYISO to evaluate and settle energy injections, energy withdrawals, and demand reductions.
  NYISO will recombine the components of the aggregate response to settle the Aggregation as a whole.  To provide NYISO the ability to audit meter data, NYISO states that customers, including Aggregators, are required to keep a complete and accurate record of service taken or provided under the Services Tariff, including meter readings.
  Customers must keep the settlement information for at least 24 months from the date provided to NYISO.
  
b. Protest

167. AEE, NRDC, and SFP explain that NYISO has not finalized the list of attributes necessary to register Aggregations and enroll individual DERs, and that NYISO plans to include this information in its manuals and users guides, rather than its tariff.
  They argue that this proposal ignores the requirement of Order No. 2222 that each RTO/ISO must “identify and explain in its compliance filing what additional specific information about the individual distributed energy resources within an aggregation that the RTO/ISO needs.”
  They ask the Commission to require NYISO to include the information and data requirements in its tariff and to conduct a robust stakeholder process to develop them.  Absent a robust stakeholder process, they contend that NYISO must, at a minimum, define the information and data requirements in its further compliance filing and describe why these requirements are necessary for participation.  
c. Answer

168. In response to protesters’ requests to more clearly define in its tariff the information and data requirements for individual DERs participating in an Aggregation, NYISO urges the Commission to accept NYISO’s proposed approach.
  NYISO states that its proposed approach is consistent with the approach for registering other resources and that the information and data requirements are typically contained in the applicable market participant registration materials and business practice manuals.  NYISO explains that since 2020, it has been working to develop software and hardware necessary to implement its Aggregation participation model, which includes developing the processes and procedures for registering Aggregations and enrolling DERs.  NYISO further explains that it intends to automate components of the DER registration process partially due to the anticipated high volume of DERs and that information and data requirements must be consistent with the software under development.  NYISO reiterates that its filing explains the types of information that it expects to require of DER Aggregations and individual DER, but that the final information and data requirements remain under development in concert with development of the required software and systems.
d. Commission Determination

169. We find that NYISO’s proposal partially complies with the information and data requirements of Order No. 2222.  We find that NYISO complies with the requirement that each distributed energy resource aggregator maintain and submit aggregate settlement data for the distributed energy resource aggregation, so that the RTO/ISO 
can regularly settle with the distributed energy resource aggregator for its market participation, and to provide, upon request from the RTO/ISO, performance data for individual resources in a distributed energy resource aggregation for auditing purposes.
  NYISO proposes to require Aggregators to meet all of the standards applicable to generators for metering and telemetry, including maintaining and submitting aggregate settlement data.
  We further find that NYISO’s proposed requirements for settlement data are consistent with the settlement and auditing data requirements for other market participants because NYISO applies requirements to Aggregators that are similar to those applied to generators and other customers.
  For instance, NYISO proposes to require customers, including Aggregators, to keep a complete and accurate record of service taken or provided under NYISO’s Services Tariff for at least 24 months from the date the settlement information was provided to NYISO.
  Finally, we find that, consistent with Order No. 2222, NYISO does not require Aggregators to retain information for individual DERs participating in an Aggregation that NYISO does not need for auditing purposes.
 
170. We also find that NYISO complies with the requirement to require distributed energy resource aggregators to provide a list of the individual resources in their Aggregations because NYISO proposes to require Aggregators to identify each individual facility in an Aggregation.
  However, we find that NYISO does not comply with the requirement to require the distributed energy resource aggregator to update that list of individual resources and associated information as it changes.
 Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that revises its tariff to require the Aggregator to update the list of individual resources and associated information as it changes.  
171. Additionally, we find that NYISO does not comply with the requirements to revise its tariff to include:  (1) any requirements for distributed energy resource aggregators 
that establish the information and data that a distributed energy resource aggregator 
must provide about the physical and operational characteristics of its aggregation; and 
(2) any necessary information that must be submitted for the individual distributed energy resources.
  Further, we find that NYISO has not clearly identified the necessary physical parameters that distributed energy resource aggregators must submit as part of their registration process to the extent these parameters are not already represented in general registration requirements or bidding parameters applicable to distributed energy resource aggregations.
  Specifically, while NYISO provides an overview of its intended information requirements, this overview reflects an unfinished proposal that is insufficient to meet the requirements of Order No. 2222.  Furthermore, we find that NYISO’s proposed approach to include all of these requirements in its various registration materials, business practice manuals, and user guides does not comply with the requirement of Order No. 2222 to include these requirements in the tariff.
  We therefore agree with AEE, NRDC, and SFP that NYISO must include these information and data requirements in the tariff, consistent with Order No. 2222.  Finally, we find that NYISO’s proposal does not satisfy the Commission’s finding in Order No. 2222 that each RTO/ISO should propose how any information regarding individual distributed energy resources within an aggregation the RTO/ISO requests must be shared with the RTO/ISO and affected distribution utilities.
  
172. Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing to:  (1) revise its tariff to include any requirements for distributed energy resource aggregators that establish the information and data that a distributed energy resource aggregator must provide about the physical and operational characteristics of its aggregation, including any necessary physical parameters to be submitted in registration; (2) revise its tariff to establish any necessary information that must be submitted for the individual distributed energy resources; (3) propose how any information regarding individual distributed energy resources within an aggregation the RTO/ISO requests must be shared with the RTO/ISO and affected distribution utilities; and (4) establish any necessary physical parameters that distributed energy resource aggregators must submit as part of their registration process to the extent these parameters are not already represented in general registration requirements or bidding parameters applicable to distributed energy resource aggregations. 
8. Metering and Telemetry System Requirements
173. In Order No. 2222, the Commission added section 35.28(g)(12)(ii)(f) to the Commission’s regulations to require each RTO/ISO to revise its tariff to establish market rules that address metering and telemetry hardware and software requirements necessary for distributed energy resource aggregations to participate in RTO/ISO markets.
  The Commission explained that it understood the need to balance, on one hand, the RTO’s/ISO’s need for metering and telemetry data for settlement and operational purposes, and, on the other hand, not imposing unnecessary burdens on distributed energy resource aggregators.
  Therefore, the Commission stated that it would not prescribe the specific metering and telemetry requirements that each RTO/ISO must adopt; rather, the Commission provided the RTOs/ISOs with flexibility to establish the necessary metering and telemetry requirements for distributed energy resource aggregations, and required each RTO/ISO to explain in its compliance filing why such requirements are just and reasonable and do not pose an unnecessary and undue barrier to individual distributed energy resources joining a distributed energy resource aggregation.
174. To implement this requirement, the Commission directed each RTO/ISO to explain, in its compliance filing, why its proposed metering and telemetry requirements are necessary.
  The Commission stated that this explanation should include a discussion about whether, for example, the proposed requirements are similar to requirements already in existence for other resources and steps contemplated to avoid imposing unnecessarily burdensome costs on the distributed energy resource aggregators and individual resources in distributed energy resource aggregations that may create an undue barrier to their participation in RTO/ISO markets.
175. In Order No. 2222, the Commission stated that the distributed energy resource aggregator is the single point of contact with the RTO/ISO, responsible for managing, dispatching, metering, and settling the individual distributed energy resources in its aggregation.
  The Commission further found that the distributed energy resource aggregator is the entity responsible for providing any required metering and telemetry information to the RTO/ISO. 
176. The Commission stated that it would not require uniform metering requirements across all RTOs/ISOs, nor would it require each RTO/ISO to impose uniform metering requirements on individual distributed energy resources.
  Rather, the Commission provided flexibility to RTOs/ISOs to propose specific metering requirements, including any that may apply to individual distributed energy resources that the RTO/ISO demonstrates are needed to obtain any required performance data for auditing purposes and to address double compensation concerns.  Similarly, the Commission provided flexibility to the RTO/ISO as to whether to propose specific telemetry requirements for individual distributed energy resources in an aggregation.  The Commission stated that the need for such requirements may depend, for example, on whether the RTO/ISO allows multi-node aggregations or how multi-node aggregations are implemented.  
177. The Commission stated that it would not require RTOs/ISOs to establish metering and telemetry hardware and software requirements for distributed energy resource aggregations that are identical to those placed on existing resources, or to establish different or additional metering and telemetry requirements for distributed energy resource aggregations.
  Rather, the Commission expected that RTOs/ISOs will base any proposed metering and telemetry hardware and software requirements for distributed energy resource aggregations on the information needed by the RTO/ISO while avoiding unnecessary requirements that may act as a barrier to individual distributed energy resources joining distributed energy resource aggregations or to distributed energy resource aggregations participating in the wholesale markets.  However, the Commission required that metering data for settlement purposes at the distributed energy resource aggregation level be consistent with settlement data requirements for other resource types.

178. The Commission stated that each RTO’s/ISO’s proposed metering requirements should rely on meter data obtained through compliance with distribution utility or local regulatory authority metering system requirements whenever possible for settlement and auditing purposes.
  The Commission further found that this requirement also applies to existing telemetry infrastructure.  With respect to jurisdictional concerns raised by some commenters, the Commission noted that any additional RTO/ISO metering and telemetry requirements would not change those required by state or local regulatory authorities and would be required solely to assist with settlements and audits of activity in RTO/ISO markets, or to provide RTOs/ISOs with the real-time information needed to reliably and efficiently dispatch their systems.  
179. In response to concerns about potential costs and burdens that could be imposed on distribution utilities as a result of the requirement that RTOs/ISOs rely on metering and telemetry data obtained through compliance with distribution utility or local regulatory authority metering system requirements whenever possible, the Commission stated that it expected that, in general, this information will be provided by individual distributed energy resources to distributed energy resource aggregators, and from distributed energy resource aggregators to RTOs/ISOs.
  However, to the extent that the RTO/ISO proposes that such information come from or flow through distribution utilities, the Commission required that RTOs/ISOs coordinate with distribution utilities and RERRAs to establish protocols for sharing metering and telemetry data, and that such protocols minimize costs and other burdens and address concerns raised with respect to privacy and cybersecurity. 
180. Finally, the Commission found that the RTO/ISO tariffs should include a basic description of the metering and telemetry practices for distributed energy resource aggregations as well as references to specific documents that will contain further technical details.
 
a. Filing

181. According to NYISO, the metering and telemetry requirements for Aggregations will be similar to the metering and telemetry requirements for other resources.
  NYISO states that its metering and telemetry rules are necessary to implement effective measurement and verification requirements to review resources’ responses and performance in real-time and provide appropriate compensation.  NYISO states that its metering and telemetry requirements proposed in its 2019 Aggregation Filing are the result of an extensive effort to modify its previous requirements as necessary to reduce costs and lower barriers to entry for advanced technologies. 
182. NYISO states that it will collect revenue-quality meter data from the Aggregation, rather than from individual facilities, for settlement purposes.
  NYISO states that Aggregations of a single resource type will be subject to the existing metering rules for that particular resource type.  For instance, NYISO explains, an Aggregation composed of electric storage resources will be subject to the specific Services Tariff Section 13.2.4 metering requirements applicable to electric storage resources.
  NYISO notes that its electric storage resource-specific rules require that energy injections and energy withdrawals of each electric storage resource in an Aggregation must be directly metered, and the hourly meter data must be reported as two separate components (energy injections and energy withdrawals).  
183. NYISO states that Aggregators of DER Aggregations are required to provide three streams of after-the-fact, revenue-quality meter data:  (1) energy injections, (2) energy withdrawals by withdrawal-eligible generators; and (3) demand reductions.
  NYISO states that it requires this information for measuring both performance and settlements.  NYISO states that it requires the individual signals to pair with the different revenue-grade meter files that are submitted one day after dispatch.
  

184. Under NYISO’s DER and Aggregation model, NYISO states that the Aggregation will receive real-time base point signals from NYISO and the Aggregation will, in turn, provide real-time telemetry signals to NYISO in addition to the after-the-fact revenue-quality meter data for the Aggregation’s energy injections, withdrawals, and demand reductions.
  NYISO states that these distinct streams of data will permit NYISO to account for the Aggregation’s operations including, for example, to apply the Order No. 745 net benefit threshold to the Aggregation’s demand reductions.
 

185. NYISO states that, consistent with the rules for generators, Aggregations will be required to send telemetry signals 24 hours a day, seven days a week, nominally on a six-second basis.
  NYISO states that the Aggregator must measure the injection, withdrawal, and load reduction of all individual facilities in the Aggregation, without regard to the resources it directs to operate, in order to achieve the NYISO dispatch. NYISO explains that this requirement is crucial for NYISO to maintain the reliability of the New York Bulk Power System and provides two-way communications of operational data between the Aggregation and NYISO.  NYISO states that it relies on telemetry data for the situational awareness necessary to balance supply and demand within the NYCA and to identify and respond to normal and abnormal conditions.

186. NYISO explains that individual facilities within an Aggregation will not need to receive real-time base point signals, provide real-time telemetry, or submit revenue-quality meter data to NYISO; these requirements will instead apply to the Aggregation.
  NYISO proposes that Aggregators will be responsible for ensuring that all measurements for metering and telemetry for the individual facilities it represents derive from either directly measured or calculated values, or a combination thereof, in accordance with the requirements set forth in NYISO’s procedures.
  NYISO asserts that communicating with the Aggregation, rather than individual facilities, will minimize real-time and after-the-fact administrative burdens on all parties involved.

b. Protests

187. AEE, NRDC, and SFP and AEMA argue that NYISO’s metering and telemetry requirements are overly burdensome and are not adequately tailored to the services provided.
  With respect to metering, AEE, NRDC, and SFP support some elements of NYISO’s proposal and state that NYISO has appropriately allowed third-party metering, which gives flexibility for DERs to utilize a range of configurations to participate in an Aggregation.  However, AEE, NRDC, and SFP and AEMA contend that NYISO’s requirement, in section 3.2.1.2 of NYISO’s Accounting and Billing Manual, that meter data be submitted the next operating day creates a barrier because Aggregators will not have access to utility meter data by that time.
  AEE, NRDC, and SFP state that NYISO has failed to achieve the balance Order No. 2222 requires of meeting NYISO’s need for meter data for settlement and operational purposes, on the one hand, and not imposing unnecessary burdens on Aggregators, on the other.  
188. With respect to telemetry, AEE, NRDC, and SFP argue that NYISO has not explained, as Order No. 2222 requires, why its blanket requirement for six-second telemetry is needed for all services, i.e., six-second telemetry may be necessary for regulation service but not for capacity and energy market participation.
  They argue that NYISO’s requirement will preclude residential-scale DERs from participating in Aggregations.  AEMA argues that there must be an evaluation of the benefits of telemetry from DERs versus the costs and barriers to participation that the telemetry requirements create.
  AEMA asserts that the requirements for Aggregators to provide multiple streams of telemetry and revenue quality meter data exceeds requirements for generators.  AEMA argues that NYISO’s metering and telemetry requirements will require each DER in an aggregation to have metering and telemetry, in addition to having metering and telemetry on the load at the point of interconnection, which will serve as a barrier to customers smaller than 1 MW.  AEMA argues that in many cases, for resources greater than 100 kW and under one MW and residential-scale DERs, the cost of direct telemetry capable of providing values on a six-second basis would be prohibitive and will exclude them from participating in a DER Aggregation.  AEE, NRDC, and SFP also dispute NYISO’s contention that six-second telemetry is required for all resources for reliability reasons.
  They assert that this contention is difficult to reconcile with the fact that there are a large number of DERs already operating in New York through New York’s robust net metering program and injecting into NYISO’s system without any telemetry. 

189. AEE, NRDC, and SFP argue that the limited flexibility that NYISO’s proposal provides is insufficient.  For example, they assert that the fact that telemetry is only required from the Aggregation as opposed to the individual DERs within the Aggregation does lessen the administrative burden but does not resolve the cost and logistical barriers posed by the requirement.
  Similarly, they contend that the option to use a combination of measured or calculated values based on five-minute data is still burdensome because that five-minute data is not generally available for residential customers. 

190. NYAPP requests that the Commission confirm that NYISO’s proposed tariff provisions on metering and telemetry were developed in negotiations between NYISO and the NYTOs, and that NYISO relies on its existing market rules for DER and DER Aggregator participation as the basis for compliance with Order No. 2222.
  NYAPP states that these proposed provisions are not suitable for small utilities, serve as a barrier to small utilities considering whether to opt in, and should not be applied to NYAPP members at this time.  NYAPP requests that the Commission require NYISO to establish suitable metering and telemetry tariff provisions that account for the needs of small utilities.
c. Answers

191. NYISO contends that the Commission should accept NYISO’s proposed metering and telemetry requirements without modification.
  NYISO states that Order No. 2222 does not specify the metering and telemetry requirements each RTO/ISO must use but rather directs the RTOs/ISOs to develop requirements that meet the needs of their respective regions, and to explain why those requirements are just and reasonable and do not pose unnecessary or undue barriers on DERs.  

192. In response to protests about NYISO’s requirement that Aggregations provide six-second telemetry, NYISO argues that this requirement is just and reasonable and does not create an undue burden.
  NYISO explains that the six-second scan rate applicable to all generators and Aggregations is needed to:  (1) maintain situational awareness of the NYCA electric system; (2) operate NYISO’s automatic generation control process to maintain load and generation balance; (3) meet mandatory bulk power system reliability criteria, including criteria unique to New York State; and (4) respond to emergency conditions.  In addition, NYISO claims that it currently uses six-second telemetry signals to meet mandatory New York State Reliability Council criteria, Requirement D.1 for Mitigation of Major Emergencies, which requires that when a transmission facility experiences a thermal overload, NYISO must take immediate corrective action within five minutes.  NYISO argues that it needs six-second information from resources to respond to thermal overload, and to schedule resources in a manner that mitigates the issue in compliance with the reliability standard. 

193. NYISO notes that the Commission accepted its metering and telemetry rules proposed in its 2019 Aggregation Filing and that the substantive concerns raised here are the same as those raised in that proceeding.
  NYISO notes that the Commission found NYISO’s six-second telemetry requirement “is necessary to meet reliability standards and respond to emergencies, and also is consistent with NYISO’s requirements for other resources.”
  NYISO contends that the Commission should not permit protesters to re-litigate issues that the Commission has already considered and decided.  Moreover, NYISO argues that its metering and telemetry rules are already being coded in its software and that new changes would delay implementation of its DER and Aggregation participation model. 

194. In response to arguments that NYISO’s proposed telemetry requirements would exclude residential customers, NYISO maintains that it has established flexible rules for small DERs with a response of under 100 kW that allow the option to utilize alternative measurement and verification tools, such as calculating six-second telemetry values derived from five-minute data in place of real-time measurement.
  According to NYISO, this will avoid the need for small facilities to install more costly hardware and software that is required for conventional resources.  NYISO further contends that protesters are incorrect that DERs using calculated (rather than six-second telemetered) values will be prohibited from providing ancillary services.  NYISO explains that Aggregations containing one or more facilities that utilize calculated values will not meet the eligibility requirements to provide regulation service but will be allowed to provide operating reserves.  In response to AEMA’s argument that NYISO’s requirement poses an undue barrier because, in certain circumstances, each asset in a DER Aggregation must have its own metering and telemetry in addition to having metering and telemetry on the load at the point of interconnection, NYISO reiterates that the Commission already approved this requirement and that these requirements are essential to obtain required performance data for real-time operations and for settlement purposes.
  
195. NYISO disagrees with AEMA’s argument that the cost of six-second telemetry creates an undue barrier.
  NYISO explains that its own cost estimates are well below AEMA’s and argues that the cost of providing telemetry—at any scan rate—is a cost that must be borne by Aggregators and owners of individual DERs.  NYISO also points out that, as a result of its evaluation of new telemetry technologies in 2019, it will allow the use of software defined wide area networks as an alternative to existing multi-protocol label switching, which will reduce installation and connection times and costs.  In response to AEMA’s assertion that NYISO’s requirements to provide multiple streams of telemetry and revenue quality meter data exceeds the requirements for other generators, NYISO states that such requirements are necessarily more complex because Aggregations consist of multiple separate resource types.
  However, NYISO maintains that the metering and telemetry requirements that apply to Aggregations consisting of multiple resource types, taken as a whole, are not any greater than the combined requirements of the participating resource types. 
196. In response to AEE, NRDC, and SFP’s and AEMA’s arguments that not all Aggregations should require the same telemetry depending on size and services provided, NYISO reiterates that its six-second telemetry requirement is necessary for reliability, situational awareness, and to respond to emergencies.
  In response to the argument that the requirement that settlement-quality meter data be submitted by noon on the day after an operating day creates barriers to participation, particularly for smaller entities, NYISO clarifies that the Aggregator is not required to submit meter data.
  Rather, NYISO states that the applicable metering authority is required to submit the data.  NYISO explains that an Aggregator may act as the meter authority for its Aggregation if it chooses to be a Meter Services Entity, but it may decide to utilize the applicable Transmission Owner or third-party Meter Services Entity to play this role, in which case the Transmission Owner or third-party would be required to submit the data. 
197. In response to NYAPP’s concerns regarding the impact of telemetry and metering on small utilities, NYISO explains that its requirements are only applicable to Aggregations and Aggregators and not small utilities.
  However, NYISO states that it is willing to work with small utilities to address specific concerns. 
198. Xcel recommends that the Commission reject the relief that AEE, NRDC, and SFP and AEE request with respect to telemetry, metering, and settlement, and specify that any holdings in this proceeding will not predetermine the measures appropriate in other regions.
  In response to arguments that NYISO has not reconciled its six-second telemetry requirement for DER Aggregations with the fact that net metered customers in NYISO are not subject to telemetry, Xcel argues that telemetry for DER Aggregations and telemetry for existing net metered customers are fundamentally different.
  Xcel states that Load Serving Entities have learned how to adjust their forecasting models and incorporate net-metered output into their load forecasts.  In contrast, Xcel asserts that managing DER Aggregations will require different tools, because the nature of services DER Aggregations provide differ from net-metered resources’ simple injections that occur with more predictable patterns.  Xcel states that market efficiency will suffer if operators do not have a clear picture of how all dispatched resources are responding to dispatch instructions.  

199. With respect to metering and settlement, Xcel suggests that all resources at a site should aggregate through a single point of interconnection meter to avoid substantial upgrades to Load Serving Entities’ settlement and customer billing systems.
  Xcel states that rules must be put into place to allow Load Serving Entities ample time to update their billing and settlement systems before DERs can switch between DER Aggregations.  
d. Data Request Response

200. In its Data Request, Commission staff asked NYISO whether it will allow Aggregators to rely on meter data from the relevant Distribution Utility or RERRA.
  
In response, NYISO states that its tariff, as accepted in the 2020 Aggregation Order and in a subsequent filing, designates that an Aggregator may obtain metering from either:  (1) the Member System for the transmission district in which the entity is located; 
(2) a Meter Services Entity, which is a third party entity authorized by NYISO to provide metering services; or (3) a municipal electric utility.
  NYISO further states that, pursuant to NYISO’s rules, the transmission provider or applicable municipal electric utility will be the default provider of metering and meter data services.  NYISO states that the only type of RERRA authorized to provide metering and meter data services is a municipal electric utility.
201. In its Data Request, Commission staff also asked NYISO to clarify whether there are circumstances under which metering and telemetry data will come from, or flow through, Distribution Utilities, and if so, whether NYISO has coordinated with Distribution Utilities and RERRAs to establish protocols for sharing metering and telemetry data.
  NYISO states that the default providers of metering and meter data services are Member Systems or the applicable municipal electric utility, unless an Aggregator elects to use a Meter Services Entity.
  NYISO states the real-time telemetry data communication requirements accepted in the 2020 Aggregation Order allow Aggregation telemetry data to be communicated only with the applicable Member System, or communicated with both the Member System and NYISO in parallel.
  NYISO states that it requires that telemetry data be provided to the applicable Member System in the event of a NYISO contingency.
202. In its Data Request, Commission staff asked NYISO to explain the circumstances under which NYISO will accept directly measured (as opposed to calculated) metering and telemetry data.
  In response, NYISO states that NYISO’s metering rules require Aggregators to collect directly metered data from each facility within an Aggregation for settlement purposes, regardless of resource size, type, or the services provided, after which the Aggregator will combine the revenue-quality meter data to transmit to NYISO.
  NYISO states that each facility will also be required, with limited exceptions, to provide directly measured real-time telemetry data on a six-second basis to the Aggregator.  To reduce the potential barrier to entry for small facilities due to the costs of traditional telemetry solutions, NYISO explains that it allows Aggregators to seek authorization to use an alternative telemetry scheme for individual facilities with a capability of 100 kW or less.  NYISO explains that it identified the 100 kW or less threshold as a way for smaller resources to initially be included in the market without creating unmanageable reliability risk.  NYISO states that these small facilities must still be capable of providing directly measured telemetry with a periodicity of five minutes or less.
e. Data Request Response Protests

203. AEMA reiterates that NYISO’s proposed requirements are unnecessary and create barriers to the entry of small resources, and it requests that the Commission reject NYISO’s compliance filing and direct NYISO to engage with stakeholders to ensure that NYISO’s proposed requirements meet the intent of Order No. 2222 to not create new barriers.
  AEE asserts that NYISO’s description of its metering and telemetry requirements that apply to individual DERs within an Aggregation are overly burdensome.  AEE contends that the alternative telemetry scheme approach for smaller resources was created prior to the issuance of Order No. 2222, and that the alternative telemetry approach creates an economic barrier to DER participation.

204. AEE states that NYISO’s proposed Meter Service Entity construct still requires the meter authority to submit the meter data by noon the following operating day.
  However, AEE asserts that DER Aggregators will be unable to receive that information from the utilities in time and will be required to install metering to obtain that data on their own, which presents a significant barrier to entry.  AEE contends that it is unclear what the penalty will be when the metering authority does not submit the data that they are responsible for providing.  Finally, AEE requests that the Commission request clarification from NYISO on whether NYISO coordinated with Distribution Utilities and RERRAs to establish protocols for sharing metering and telemetry data.
  
f. Commission Determination

205. We find that NYISO’s proposal partially complies with the metering and telemetry system requirements of Order No. 2222.  In particular, we find that NYISO’s proposal partially complies with the requirement to establish market rules that address metering and telemetry hardware and software requirements necessary for distributed energy resource aggregations to participate in RTO/ISO markets because its tariff lacks the deadline for meter data submission for settlements and does not include references to the specific documents that contain further technical details.
  In addition, we also find that NYISO partially complies with the requirement to explain why its proposed metering and telemetry requirements for distributed energy resource aggregations are just and reasonable and do not pose an unnecessary and undue barrier to individual distributed energy resources joining a distributed energy resource aggregation.  We find that NYISO has explained the majority of its proposed metering and telemetry requirements, but we find that NYISO’s filing lacks clarity regarding its protocols for sharing metering and telemetry data and the meter data submission deadline.
  

206. As an initial matter, we find that NYISO’s proposed metering and telemetry requirements are consistent with the Commission’s finding in Order No. 2222 that the distributed energy resource aggregator is the entity responsible for providing any required metering and telemetry information to the RTO/ISO.
  While an Aggregator may choose to have a NYISO-authorized Meter Services Entity or applicable Member System provide Aggregation metering services on its behalf, each Aggregation is responsible for meeting the applicable metering standards under NYISO’s Services Tariff.
  Likewise, under NYISO’s proposal, Aggregations are required to provide telemetry data to NYISO.
  
207. With respect to metering, we find that NYISO’s proposal partially complies with the requirement to revise its tariff to establish market rules that address metering requirements necessary for distributed energy resource aggregations to participate in RTO/ISO markets.
  In Order No. 2222, the Commission explained that “the RTO/ISO tariffs should include a basic description of the metering and telemetry practices for distributed energy resource aggregations as well as references to specific documents that will contain further technical details.”
  As discussed below, we find that NYISO’s basic description of its metering practices for Aggregations in its tariff is incomplete because while the tariff specifies that each Aggregation must submit revenue-quality meter data and meet the metering standards in NYISO’s tariff and procedures,
 it lacks the deadline for meter data submission for settlements.  We also find that the tariff does not include references to the specific documents that contain further technical details, as Order No. 2222 requires.  
208. Protesters express concern about NYISO’s meter data submission deadline, which is in section 3.2.1.2 of its Accounting and Billing Manual, and contend that the penalty for late meter data submission is unclear.
  Section 3.2.1.2 of NYISO’s Accounting and Billing Manual states that the Member System
 is responsible for submitting all available hourly meter to NYISO by noon of the first business day following a service day.
  In its answer, NYISO explains that the requirement to submit meter data by noon applies to the applicable metering authority, rather than the Aggregator.  NYISO explains that the meter authority could be the applicable Member System, a third-party Meter Services Entity, or the Aggregator if it chooses to become a Meter Services Entity and assume the role of meter authority for the Aggregation.
  We find that there is a lack of clarity in the record regarding which entity submits the meter data for settlement.  However, we disagree with AEE that NYISO’s Tariff is unclear as to what the penalty will be for late meter data submission, because section 13.3.1.2 of the Services Tariff provides the applicable penalties for noncompliant metering or meter data services for Aggregators.
  We find that specification of the meter data submission deadline and which entity must meet the meter data submission deadline is a key component of metering practices for Aggregators and therefore should be included in the basic description of metering and telemetry practices in the tariff, as Order No. 2222 requires.
  For example, failure to meet the meter data submission deadline may result in financial consequences for Aggregators, and as such, may significantly impact Aggregators’ participation in NYISO’s markets.  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing to revise NYISO’s tariff to include the meter data submission deadline for settlement and specify which entity must submit meter data.
  In addition, we acknowledge that Aggregators may be in the position of compiling meter data for numerous individual DERs within an Aggregation, and that meeting the meter data submission deadline may consequently pose additional challenges for Aggregators compared to standalone resources.  Thus, 
we encourage NYISO to discuss its proposed meter data submission deadline for Aggregators with stakeholders before filing.  Finally, as part of its compliance filing, we direct NYISO to include in its tariff references to specific documents that contain further technical details with respect to metering, as Order No. 2222 requires. 
209. In addition, we find that NYISO’s proposal partially complies with the requirement to explain why its proposed metering requirements are just and reasonable and do not pose an unnecessary and undue barrier to individual DERs joining a distributed energy resource aggregation because NYISO does not propose protocols for sharing metering data, as discussed further below.
  We find that NYISO has supported its need for after-the-fact meter data in order to accurately implement its settlement process for market participants, including Aggregations.
  We find reasonable NYISO’s explanation that it requires multiple streams of revenue quality meter data where Aggregations consist of multiple resource types to produce accurate settlements and properly settle demand reductions consistent with Order No. 745.
  We further find that NYISO’s option to provide flexibility to Aggregators to utilize alternative measurement and verification tools, such as calculating values through a NYISO-approved methodology in place of real-time measurement, is reasonable in order to avoid the need for small facilities to install additional hardware and software.
 
210. We also find that NYISO’s proposal complies with the requirement in Order 
No. 2222 that metering requirements should rely on meter data obtained through compliance with Distribution Utility or local regulatory authority metering system requirements whenever possible for settlement and auditing purposes, given that NYISO will permit Aggregators to use data obtained from revenue-quality retail billing meters (e.g., hourly interval meters).
  In addition, we find that NYISO’s proposed settlement data requirements are similar to those for other resource types,
 and NYISO therefore complies with the requirement of Order No. 2222 that meter data for settlement purposes at the distributed energy resource aggregation level be consistent with settlement data requirements for other resource types.
     

211. As discussed in more detail below, with respect to telemetry, we find that NYISO complies with certain requirements related to the establishment of telemetry requirements, including supporting the need for Aggregators to provide six-second telemetry requirement while providing flexibility for smaller resources and proposing use of existing telemetry infrastructure where possible.  However, we find that NYISO’s tariff lacks references to specific documents that contain further technical details on telemetry requirements and its proposal lacks specificity regarding protocols for sharing metering and telemetry data.

212. We find that NYISO’s proposal partially complies with the requirement to revise its tariff to establish market rules that address telemetry requirements necessary for distributed energy resource aggregations to participate in RTO/ISO markets.  We find that NYISO’s proposal includes a basic description of its telemetry requirements.  As NYISO explains, its proposal requires Aggregations to send telemetry signals 24 hours a day, seven days a week, nominally on a six-second basis, consistent with the rules for generators to allow NYISO to maintain the reliability of the New York Bulk Power System.  However, we find that NYISO does not comply with the requirement to include references to the specific documents that contain further technical details.
  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing to include references to specific documents that contain further technical details with respect to telemetry, as Order No. 2222 requires. 
213. In addition, with one exception, we find that NYISO’s proposal complies with the requirement to explain why its proposed telemetry requirements are just and reasonable and do not pose an unnecessary and undue barrier to individual DERs joining a distributed energy resource aggregation due to the lack of clarity regarding its protocols for sharing telemetry data, as discussed further below.
  We find that NYISO has supported the need for Aggregations to provide six-second telemetry, consistent with its requirements for other suppliers, in order to meet the New York-specific local reliability rule that requires NYISO to respond to thermal overloads in under five minutes.
  We are not persuaded by protesters who argue that NYISO could continue to meet this reliability standard without NYISO’s existing six-second telemetry requirement.  We note that the Commission has previously found that NYISO’s six-second telemetry requirement is necessary to meet NYISO’s specific reliability requirement,
 and that protesters present no new arguments here to show why six-second telemetry is no longer needed to meet local reliability criteria in New York. 

214. Similarly, we are not persuaded by protesters’ arguments that the telemetry requirement presents undue costs to individual DERs and Aggregators.  Protesters do not show that a lesser telemetry requirement, such as a 60-second interval, would remove the cost and logistical barrier of small resources’ equipment needs.  Further, we agree with NYISO that the cost of providing telemetry is a cost that must be borne by Aggregators who wish to participate in NYISO’s markets.  We find that NYISO’s proposed telemetry requirements do not cause undue barriers for smaller resources including residential DERs because they provide flexibility by accepting telemetry and metering based on calculated values.
  Contrary to protesters’ claims, we find that this accommodation strikes a reasonable balance between removing barriers to participation and meeting reliability and metering and settlement needs.  
215. We also find that NYISO complies with the requirement that an RTO’s/ISO’s proposed telemetry requirements should rely on existing telemetry infrastructure whenever possible.
  As noted above, NYISO has established flexible rules for small DERs with a response of under 100 kW that allow the option to utilize alternative measurement and verification tools.
  As NYISO explains, this should avoid the need for small facilities to install more costly hardware and software that is required for conventional resources.
  To the extent protesters argue that even NYISO’s alternative telemetry scheme for smaller resources could require additional cost-prohibitive equipment, we reiterate our finding that NYISO’s proposed telemetry requirements do not cause undue barriers for smaller resources because they provide flexibility for such resources while still allowing NYISO to meet its reliability and metering and settlement needs. 
216. However, we find that NYISO does not comply with the requirement that, to the extent that an RTO/ISO proposes that metering and telemetry data comes from or flows through distribution utilities, an RTO/ISO must coordinate with distribution utilities and RERRAs to establish protocols for sharing metering and telemetry data, and that such protocols minimize costs and other burdens and address concerns raised with respect to privacy and cybersecurity.
  Under NYISO’s proposal, Aggregators may choose that the applicable Member System provide its meter data to NYISO, and it appears that NYISO’s proposed definition of Distribution Utility may encompass Member Systems.
  We agree with AEE that NYISO’s proposal does not clearly specify the protocols for sharing metering and telemetry data, and does not explain how such protocols minimize costs and other burdens and address privacy and cybersecurity concerns, as Order No. 2222 requires.
  While NYISO notes in its Data Request Response that telemetry data must be provided to the applicable Member System in the event of a NYISO contingency, NYISO must specify its metering and data sharing protocols to satisfy this requirement.
  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that establishes protocols for sharing metering and telemetry data, and that such protocols minimize costs and other burdens and address concerns raised with respect to privacy and cybersecurity, as Order No. 2222 requires.
217. Finally, in response to the requests AEMA and NYAPP make regarding further process and procedure, we note that those issues are beyond the scope of this compliance proceeding, and we acknowledge NYISO’s willingness to work with small utilities to address resource-specific concerns.  Lastly, with respect to Xcel’s request that the Commission specify that any findings in this proceeding will not predetermine the measures that are appropriate in other regions, we emphasize that the Commission’s findings here pertain to NYISO’s proposal and that we do not prejudge any other RTO’s/ISO’s filing here.  
9. Coordination between the RTO/ISO, Aggregator, and Distribution Utility

a. Market Rules on Coordination

218. In Order No. 2222, the Commission added section 35.28(g)(12)(ii)(g) to the Commission’s regulations to require each RTO/ISO to revise its tariff to establish market rules that address coordination between the RTO/ISO, the distributed energy resource aggregator, the distribution utility, and the RERRAs.
  The Commission stated that coordination requirements should not create undue barriers to entry for distributed energy resource aggregations but must also consider the substantial role of distribution utilities and state and local regulators in ensuring the safety and reliability of the distribution system.

i. Filing

219. NYISO proposes modifications to its Services Tariff to comply with the Order No. 2222 directives related to coordination among NYISO, aggregator, Distribution Utilities, and RERRA.
  NYISO states that it has worked with the NYTOs to identify and develop appropriate operating procedures and protocols to facilitate DER and Aggregation participation, including dual participation.  NYISO states that its filing addresses each of the three categories of coordination protocols (the role of the distribution utilities, ongoing operational coordination, and the role of the RERRAs).  
ii. Commission Determination

220. We find that NYISO’s proposal partially complies with the coordination requirements of Order No. 2222.  While NYISO proposes market rules on coordination in compliance with Order No. 2222, we find that NYISO does not comply with certain coordination requirements, as discussed further below.   
b. Role of Distribution Utilities

221. To implement section 35.28(g)(12)(ii)(g) of the Commission’s regulations, the Commission in Order No. 2222 required each RTO/ISO to modify its tariff to incorporate a comprehensive and non-discriminatory process for timely review by a distribution utility of the individual distributed energy resources that comprise a distributed energy resource aggregation, which is triggered by initial registration of the distributed energy resource aggregation or incremental changes to a distributed energy resource aggregation already participating in the markets.
  The Commission required each RTO/ISO to demonstrate on compliance that its proposed distribution utility review process is transparent, provides specific review criteria that the distribution utilities should use, and provides adequate and reasonable time for distribution utility review.

222. More specifically, the Commission stated that each RTO/ISO must coordinate with distribution utilities to develop a distribution utility review process that includes criteria by which the distribution utilities would determine whether:  (1) each proposed distributed energy resource is capable of participation in a distributed energy resource aggregation; and (2) the participation of each proposed distributed energy resource in a distributed energy resource aggregation will not pose significant risks to the reliable and safe operation of the distribution system.
  In Order No. 2222-A, the Commission clarified that, although it is providing each RTO/ISO with the flexibility to develop review procedures and criteria appropriate for its region, the Commission expects that the criteria proposed on compliance will require that an RTO/ISO decision to deny wholesale market access to a distributed energy resource for reliability reasons be supported by a showing that the distributed energy resource presents significant risks to the reliable and safe operation of the distribution system.
  In addition, the Commission clarified that only the distribution utility hosting a distributed energy resource (i.e., the utility that owns and/or operates the distribution system to which the resource is interconnected) should be given an opportunity to review the addition of that resource to a distributed energy resource aggregation.
    
223. To support this distribution utility review process, the Commission stated that RTOs/ISOs must share with distribution utilities any necessary information and data about the individual distributed energy resources participating in a distributed energy resource aggregation.
  In Order No. 2222-A, the Commission clarified that the specific information regarding a distributed energy resource that is provided by a distribution utility to an RTO/ISO as part of the distribution utility review process should be shared with the distributed energy resource aggregator.
  The Commission explained that such information could include whether a resource:  (1) affects the safety and reliability of the distribution system; or (2) is capable of participating in an aggregation.
  To the extent that a distribution utility declines to provide distributed energy resources with the information that they need to participate in RTO/ISO markets via an aggregation, the Commission stated that it expects that RTOs/ISOs will provide an avenue to facilitate those resources’ participation, including, where appropriate, the use of the RTO/ISO dispute resolution procedures.
   

224. In addition, in Order No. 2222, the Commission stated that the results of a distribution utility’s review must be incorporated into the distributed energy resource aggregation registration process.
  
225. The Commission also required each RTO/ISO to revise its tariff to specify the time that a distribution utility has to identify any concerns regarding a distributed energy resource seeking to participate in the RTO/ISO markets through an aggregation.
  The Commission stated that each RTO/ISO should propose a timeline that reflects its regional needs.
  In Order No. 2222-A, the Commission limited the length of distribution utility review to no more than 60 days.
  The Commission stated that, if an RTO/ISO believes unusual circumstances could give rise to the need for additional distribution utility review time, the RTO/ISO may propose provisions for certain exceptional circumstances that may justify additional review time.
  The Commission encouraged shorter review periods for smaller aggregations and resources to the maximum extent practicable, and reiterated that any proposed review period must be shown to be reasonable based on what is being reviewed.
  
226. In Order No. 2222, the Commission stated that the RTOs/ISOs must include potential impacts on distribution system reliability as a criterion in the distribution utility review process.
  The Commission clarified in Order No. 2222-A that, when the Commission found that RTOs/ISOs must include potential impacts on distribution system reliability as a criterion in the distribution utility review process, the Commission was referring specifically to any incremental impacts from a resource’s participation in a distributed energy resource aggregation that were not previously considered by the distribution utility during the interconnection study process for that resource.
   

227. In addition, the Commission found that the distribution utility should have the opportunity to request that the RTO/ISO place operational limitations on an aggregation or the removal of a distributed energy resource from an aggregation based on specific significant reliability or safety concerns that the distribution utility clearly demonstrates to the RTO/ISO and distributed energy resource aggregator on a case-by-case basis.
  The Commission clarified in Order No. 2222-A that, to the extent a distribution utility recommends the removal of a distributed energy resource from an aggregation due to a reliability concern, an RTO/ISO should not remove the resource without a demonstration by the distribution utility that the resource’s market participation presents a threat to distribution system reliability.
  

228. In Order No. 2222, the Commission declined to provide a larger and decision-making role for the distribution utilities and stated that requiring or permitting distribution utilities to authorize the participation of distributed energy resources in RTO/ISO markets directly or as part of an aggregation could create a barrier to distributed energy resource aggregation.

229. Finally, the Commission required each RTO/ISO to revise its tariff to incorporate dispute resolution provisions as part of its proposed distribution utility review process.
  The Commission stated that each RTO/ISO should describe how existing dispute resolution procedures are sufficient or, alternatively, propose amendments to its procedures or new dispute resolution procedures specific to this subject.
  In Order No. 2222-A, the Commission stated that disputes regarding the distribution utility review process—including those between non-host distribution utilities and a host distribution utility or the RTO/ISO—may be resolved through the RTO’s/ISO’s dispute resolution process, the Commission’s Dispute Resolution Service, or complaints filed pursuant to FPA section 206 at any time.
  
i. Filing

230. NYISO proposes Services Tariff section 4.1.10.7.1 to address the role of distribution utilities.
  NYISO states that its proposed tariff modifications:  (1) authorize the applicable Distribution Utility to evaluate the reliability and safety impact(s) of each DER connected to its electric facilities that seeks to participate in the wholesale markets; (2) establish that NYISO will provide the applicable Distribution Utility with the physical and operating characteristics that NYISO collects for the DER; and (3) authorize NYISO to limit the capacity and/or provision of wholesale market services that the DER is authorized to supply to address the Distribution Utility’s reliability and/or safety concerns.  NYISO’s proposed Services Tariff section 4.1.10.7.1 provides that NYISO “shall provide to the Distribution Utility the physical and operational data collected for the [DER] upon the Resource’s enrollment in the [NY]ISO-Administered markets in order to facilitate the review of new facilities.”
231. NYISO proposes to allow Distribution Utilities the full 60-day review period permitted by the Commission in Order No. 2222.
  NYISO’s proposed Services Tariff section 4.1.10.7.1 provides that “the sixty-day review period shall begin on the date [NY]ISO transmits [DER’s] operating and physical information to the Distribution Utility.”  NYISO states that the Distribution Utility is not required to use the full 60-day review period to complete its review, and NYISO will work with utilities on a case-by-case basis to facilitate expedient review of DER.  NYISO further explains that, if it does not receive a notification within the 60-day evaluation period that a DER poses a significant threat to the reliability and/or safety of the distribution system, then NYISO will assume the operation of the DER will not have a significant adverse reliability and/or safety impact on the applicable distribution system.
232. NYISO explains that Services Tariff section 11 contains its Dispute Resolution Procedures.
  NYISO states that these procedures, both formal and informal, are available to parties having a dispute under NYISO’s tariff.  According to NYISO, entities that seek to enroll a DER or register an Aggregation for participation in NYISO’s participation model will be able to use these procedures to resolve related concerns arising under the market rules under NYISO’s Services Tariff and OATT.
ii. Protests
233. Parties raise varying concerns about NYISO’s proposal as to when the Distribution Utility’s 60-day review period begins.  NYTOs state that the 60-day review period should begin when the Distribution Utility has confirmed receipt and it has all information, rather than NYISO’s proposal that the review period begin “on the date the [NY]ISO transmits Distributed Energy Resource’s operating and physical information to the Distribution Utility.”
  NYTOs also argue that NYISO should have an obligation to collect all necessary data and transmit it to the Distribution Utility.  NYTOs contend that, if they do not have the full review period to evaluate the required information, then the Distribution Utility may not reasonably be able to make its determination.
  AEE, NRDC, and SFP contend that Order No. 2222 requires that the review process be triggered by initial registration.
  They argue that NYISO’s proposal creates the opportunity for additional, unspecified delay, which contradicts the Commission’s finding that timely registration is needed to eliminate barriers.
  Finally, NYAPP requests that the Commission confirm the importance of the 60-day Distribution Utility review period and require proof of notice to the Distribution Utility to start the 60-day review period.
  NYAPP states that the full 60-day review period is especially important for small utilities that may have limited resources and that it is a reliability hazard for the review period to begin without the Distribution Utility’s awareness.  NYAPP also states that NYISO’s new customer application should explain and require the DER Aggregator to agree to the Distribution Utility’s ability to perform a review of the DERs within the 60-day review period.

234. AEE, NRDC, and SFP argue that NYISO’s proposed Distribution Utility review process creates opportunity for anticompetitive discrimination and a new barrier to participation.
  They argue that NYISO’s proposal provides no criteria for evaluating DER impacts on the distribution systems, sets few boundaries on the scope of Distribution Utility review, and limits transparency to a review of results after the Distribution Utility has completed its work.
  In addition, they contend that NYISO has failed to explain how its proposed Distribution Utility review procedures interact with the requirements of the applicable state interconnection process, why any additional requirements are necessary, and why they will not be redundant to the review that already takes place in the state interconnection process.  They contend that the Commission expects that state and local procedures will govern interconnection and serve as the primary way of identifying distribution system issues.
  They point out that New York has standardized DER interconnection rules that appear to address the same issues that the Distribution Utility might consider in reviewing DERs under NYISO’s proposal.
   

235. NYTOs oppose NYISO’s proposal that NYISO may assume that a DER poses no significant risks unless the Distribution Utility affirmatively makes that determination.
  NYTOs assert that this presumption of no harm is contrary to Order No. 2222 and is not reasonable.  NYTOs state that, without requiring a positive affirmation from the Distribution Utility, a simple administrative lapse could result in approval of an Aggregation that would endanger the safety and reliability of the distribution system.
  NYTOs suggest that concerns of a non-response could be mitigated if NYISO provides the Distribution Utility notice at day 50 or 55 that it has yet to receive a report of the utility’s review.

236. NYTOs also note that in NYISO’s proposal in Services Tariff section 4.1.10.7.1, there will be an evaluation and attempt to implement mitigation measures when a Distribution Utility identifies a reliability or safety threat.
  They argue that the trigger for such measures should instead occur if a Distribution Utility does not determine that a DER will not pose a significant risk. 

237. NYTOs argue that NYISO’s proposal affords NYISO inappropriate latitude in addressing concerns identified by the Distribution Utility in its review.
  NYTOs recommend revisions so that NYISO would have an affirmative obligation to restrict the services offered by an individual DER or Aggregation should the Distribution Utility identify reliability and/or safety concerns.  NYTOs further state that it is not clear that NYISO has any authority over the individual DERs within an Aggregation, as the proposal assumes.  

238. In addition, NYTOs recommend that the Commission require NYISO to strike the phrase “of new facilities” from the first paragraph of proposed section 4.1.10.7.1 because the language inappropriately conflates the proposed process for enrollment and registration in the wholesale markets with the Distribution Utility’s interconnection process.
  NYTOs also identify a few drafting errors contained in proposed Services Tariff section 4.1.10.7.1 and 4.1.10.7.2 and suggest that certain words/phrases were omitted, misused, or could be reworded for clarity.
  NYTOs request that the Commission direct NYISO to correct these errors in a compliance filing.
iii. Answers

239. Several parties express concern with NYTOs’ proposal that the 60-day review period should begin when the Distribution Utility has confirmed receipt and that it has all information.  AEMA argues that NYISO’s proposal needs more detail, such as the length of time for the Distribution Utility to review information for completeness, to ensure it does not cause undue delay and is limited to necessary information.
  NYISO contends that NYTOs’ proposal would mean there is no limit to how long the Distribution Utility could wait to confirm delivery and would delay the start of the review period.
  NYISO asserts that NYISO’s software systems, which are in development, will automatically notify the Distribution Utility when NYISO’s submission software completes an automated check to determine the Aggregator’s submission is complete.  NYISO states that, if the automated review determines that the submission is complete, then the information will be sent to the Distribution Utility to start the 60-day clock.
  NYISO contends that there is no reason to expect that the notification will not arrive on the same day it is sent.
  However, NYISO states that it is willing to establish communication protocols to provide the Distribution Utility notice that the notification was transmitted and NYISO’s database is available in order to mitigate concerns that data would arrive unnoticed.  
240. In response to NYAPP’s request for proof of notice to the Distribution Utility to start the 60-day Distribution Utility review period, NYISO explains that the Distribution Utility will be notified when it transmits the notification that the data is available for retrieval, thus triggering the start of the review period.  NYISO expresses concern with NYTOs’ request that the 60-day clock restart if the Distribution Utility identifies data deficiencies, unless the deficiencies are significant enough to impede timely review.
  NYISO believes that NYTOs’ proposal may upset the balance between the safety and reliability review, and avoiding creating barriers to entry.
  NYISO states its expectation that if any data is deficient or additional data is required, the Distribution Utility will inform the Aggregator and NYISO promptly, and the requested information will be provided.  NYISO adds that, if a Distribution Utility’s concerns are not resolved within the 60-day review period, the utility can recommend not authorizing wholesale market participation.
  Finally, in response to AEE, NRDC, and SFP’s contention that Order No. 2222 requires that the review process be triggered by initial registration, NYISO argues that Order No. 2222 does not require that enrollment be completed with a specified amount of time.
  NYISO points out that the automated enrollment process it is developing will check DER information for completeness.  NYISO alleges that it commits to processing enrollments and registrations expeditiously but that delays may be necessary to address concerns. 
241. As to the length of the distribution utility review period, NYTOs state that NYISO’s proposed 60-day time limit for Distribution Utility review reflects the product of extensive discussions with the Distribution Utilities in New York and that Distribution Utilities explained how and why a fast-tracked deadline (such as 30 days) that would apply in all cases would often be insufficient to permit completion of a good faith, non-discriminatory review.
  NYTOs contend that 60 days is necessary to ensure adequate opportunity for review and to have reasonable degrees of confidence in conclusions and recommendations.  According to NYTOs, shorter time periods will drive the issuance of premature recommendations that will of necessity tend to err on the side of safety and reliability, and potentially lead to less (rather than more) flexibility for DER Aggregations.  NYTOs assert that NYISO’s proposed 60-day deadline strikes a reasonable balance between speed and confidence.

242. NYISO also argues that the Commission should reject NYTOs’ suggestion that NYISO must collect any and all data for Distribution Utility review.
  NYISO explains that it would provide the applicable Distribution Utility with all of the information it collects at each DER and Aggregation’s enrollment.  NYISO also notes that it is willing to work with Distribution Utilities to identify a common set of data that all Distribution Utilities require, and NYISO proposes to require the Aggregator to then submit such data with its registration materials.  NYISO contends that the Distribution Utility, not NYISO, is best positioned to articulate data needs to the Aggregator.  NYISO also notes that NYTOs’ proposal may implicate NYISO in disputes over matters that do not concern NYISO.
  
243. As to the Distribution Utility’s review criteria, NYISO proposes that the review be limited to the safety and reliability of the applicable distribution system.
  NYISO states that it is not equipped to determine the potential safety and reliability concerns of each network on each distribution system in the NYCA.  NYISO claims, and Xcel agrees, that NYISO is not in a position to dictate the specific evaluation criteria to be considered by the Distribution Utility.
  Xcel contends that such authority rests with the applicable RERRA.
  Moreover, NYISO states that the Distribution Utility’s evaluation criteria are likely to change, and if they are in NYISO’s tariff, then they would be subject to NYISO’s stakeholder process and require an FPA section 205 filing to update this evaluation criteria.
  NYISO argues that NYISO’s stakeholder process and an FPA section 205 proceeding are not designed to address distribution system reliability and safety criteria. 
244. Xcel offers no opinion on the proper interpretation of New York State’s interconnection rules.
  However, Xcel argues that the utility must have the opportunity to study the specific implications associated with the collective impact of DERs participating through aggregation as part of its review.

245. NYISO defends its proposal to permit a DER to participate if the Distribution Utility does not respond at the end of the review period.
  Otherwise, NYISO contends, the Distribution Utility could indefinitely toll expiration of the 60-day window by being non-responsive.  NYISO reiterates its offer to provide a “reminder” to the applicable Distribution Utility and suggests that NYISO do so approximately 10 days before the review period ends to prompt that utility to complete its evaluation.  Xcel, by contrast, contends that safety and reliability dictate that the RTO/ISO obtain a positive affirmation from the utility, even if outside the prescribed timeframe, before allowing a new or revised aggregation to participate in the wholesale market.
  Xcel argues that the Commission should not deny utilities the time they may need to complete aggregation reviews—even where those reviews are completed outside whatever timeframe is specified in the tariff.
246. NYISO agrees to modify its proposal in response to NYTOs’ concerns that NYISO has too much latitude to address safety and reliability concerns identified by the Distribution Utility.
  Specifically, NYISO requests that the Commission instruct it to revise Services Tariff section 4.1.10.7.1 to read: “The ISO shall may limit the capacity and/or wholesale market services a Distributed Energy Resource is authorized to supply to address the reliability and/or safety concern communicated by the Distribution Utility to the ISO to the extent such concerns are not resolved to the satisfaction of the Distribution Utility through the course of the enrollment process.” 
247. NYISO also agrees with NYTOs’ request to delete “new” from Services Tariff section 4.1.10.7.1, and NYISO suggests responsive revisions.
  NYISO also agrees to NYTOs’ three proposed miscellaneous changes to Services Tariff sections 4.1.10.7.1 and 4.1.10.7.2 and requests that the Commission instruct NYISO to adopt these clarifications.

iv. Data Request Response
248. In its Data Request, Commission staff asked NYISO to provide the criteria by which Distribution Utilities would determine whether a DER is capable of participating in an Aggregation.
  In response, NYISO explains that the Distribution Utility will determine whether a DER is capable of participating in an Aggregation by evaluating a number of factors.
  Based on its discussions with the distribution utilities, NYISO explains that these criteria may include:  (1) whether the DER is providing service in one or more Distribution Utility programs; (2) whether the DER’s participation in the wholesale markets will lead to duplicative compensation, or the double counting of services; (3) a verification of Transmission Node mapping and the electrical location of the DER and Aggregation; (4) an assessment of whether the DER’s interconnection agreement permits wholesale market services; (5) whether the interconnection agreement limits the amount (e.g., kW) or type (e.g., regulation service) the DER may provide; (6) whether the interconnection agreement needs to be modified to accommodate the DER’s participation in the wholesale markets; and (7) whether a transmission or distribution system aggregation-level study is necessary to identify potential system impacts.
  

249. Commission staff also asked what type of showing a Distribution Utility must make to support a decision that a DER presents significant reliability or safety risks, and how this information will be shared with Aggregators.
  In its response, NYISO explains how the Distribution Utility will have 60 days to determine whether a DER presents a reliability risk.
  NYISO states that, at the end of the 60-day review period, the Distribution Utility must provide an articulable justification to both NYISO and the applicable Aggregator of its findings of adverse safety and/or reliability impacts.  As part of its justification, the Distribution Utility would provide all information and data necessary to show, for example, that the operation of the DER could:  (1) lead to distribution system equipment damage; (2) result in specific safety concerns for utility employees or customers; or (3) lead to reverse flows on the distribution system.  NYISO states that the Distribution Utility’s explanation must be accompanied by any measures it identified to mitigate or resolve the safety and reliability risk(s).
250. Commission staff also asked NYISO to explain what NYISO meant by the phrase “appropriate measures to mitigate reliability and/or safety concerns.”
  In response, NYISO explains that it has not previously listed the specific actions it may take to resolve these issues.
  NYISO does state, however, that it will pursue the least restrictive action to resolve the concern and that it will work collaboratively with the Aggregator.  NYISO provides examples of such actions it may take, such as limiting the capacity or time of day the DER can offer or limiting the services the DER can provide (such as energy or operating reserves).  However, NYISO believes that developing an exclusive list would unnecessarily limit crafting fact-specific, cost-effective remedies.
251. Commission staff also asked NYISO to explain how its proposed Distribution Utility review process addresses incremental distribution system reliability impacts.
  NYISO states that new Services Tariff section 4.1.10.7 permits a Distribution Utility to evaluate the safety and reliability impacts of incremental changes to a DER and Aggregation.

252. Commission staff also asked about NYISO’s proposed dispute resolution procedures as part of the Distribution Utility review process.
  In response, NYISO explains that it did not include new dispute resolution procedures in its filing because NYISO will be the party responsible for authorizing DER participation in its markets.
  NYISO states that if an Aggregator or a Distribution Utility disagrees with NYISO’s determinations regarding whether or not it authorized a DER or an Aggregation, it may seek to resolve that issue through NYISO’s existing dispute resolution procedures in Services Tariff section 11.
  According to NYISO, these procedures offer multiple avenues to address disputes, including informal dispute resolution, non-binding mediation, or arbitration.  NYISO emphasizes that nothing in its dispute resolution procedures restricts the rights of a party from filing a complaint or seeking other remedies from the Commission under the FPA.  
253. Lastly, Commission staff asked whether there are other avenues for Aggregators or Distribution Utilities to resolve disputes.
  NYISO explains that, in addition to its procedures, Aggregators and Distribution Utilities may use dispute resolution procedures in the interconnection agreement or Article VI of the New York State interconnection requirements and application process for new distributed generators and energy storage systems 5 MW or less connected in parallel with utility distribution systems (New York SIR).
  NYISO notes that, if a Distribution Utility and/or Aggregator cannot resolve their dispute through the New York SIR process, they may bring their dispute to the New York Commission. 
v. Data Request Response Protests

254. AEE contends that NYISO has not explained why 60 days is needed for the Distribution Utility review process.
  AEE points out that other regions have a shorter review period.

255. AEMA argues that NYISO does not provide sufficient detail to guide the Distribution Utilities’ analysis of safety and reliability risks.
  AEMA argues that the tariff should include, for example, the circumstances for requiring assessments of whether a transmission or distribution system Aggregation-level study is necessary to identify potential system impacts.  Similarly, Public Interest Organizations argue that NYISO’s response confirms that the Distribution Utilities will have no specific review criteria and that the study process will be purely internal to the Distribution Utilities.
  Public Interest Organizations argues that this does not satisfy Order No. 2222 requirements that the distribution utility’s review process be transparent and follow specific criteria.  They reiterate their concern that the review process will provide opportunity for arbitrary and anti-competitive denials.
256. Public Interest Organizations argue that Order No. 2222 states a belief and hope that state and local interconnection processes can and will address distribution system issues.
  Rather than address this matter, Public Interest Organizations allege that NYISO proposes that distribution utilities will have broad review powers with no evidence of the “specific circumstances” required by Order No. 2222 to justify those review powers.
257. AEMA argues that NYISO’s response to the Commission’s data request—asking that NYISO explain what showing is required from the Distribution Utility to support the decision that the Resource presents significant risks to the reliable and safe operation of the distribution system—provides the Distribution Utilities with significant discretion in defining potential safety and reliability risks, but does not provide sufficient detail to guide the analysis and will impede market participation.
  AEMA argues that the tariff should require specific engineering information in order to demonstrate a reliability concern.  AEMA also argues that Aggregators should be able to question or challenge utility determinations and propose alternative approaches that are equally effective but less disruptive.

258. AEMA argues that, in addition to NYISO’s dispute resolution process, it should be clear whether certain disputes are under the jurisdiction of the Commission or the applicable RERRA.
  If the latter, AEMA requests that the Commission direct NYISO to include the responsibility to adjudicate disputes in the Role of RERRA section of NYISO’s tariff in order to provide certainty and define roles and responsibilities.  AEE similarly contends that NYISO does not provide sufficient detail regarding the dispute resolution process, but rather just a list of issues that may be grounds to justify disallowing a DER from participating in an Aggregation.
  AEE argues that, in this case, the RERRA will decide whether to disallow participation, not NYISO.  Thus, AEE argues that the dispute resolution process should be addressed in the Role of RERRA section of NYISO’s tariff.
 

vi. Commission Determination

259. We find that NYISO’s proposal partially complies with the requirements in Order Nos. 2222 and 2222-A with respect to the role of distribution utilities.  As an initial matter, we find that NYISO developed its distribution utility review process through consultation with distribution utilities, consistent with the requirement of Order No. 2222.
  We direct NYISO to continue to coordinate with distribution utilities in developing the further compliance filing that we direct below.
260. We also find that NYISO’s proposal is consistent with the requirement of Order No. 2222 to include a distribution utility review process that is triggered by initial registration of the distributed energy resource aggregation or incremental changes to a distributed energy resource aggregation already participating in the markets.
  NYISO is developing an automated enrollment process, i.e., a process by which each DER is initially registered by the Aggregator, whereby the Aggregator will complete and submit a fillable electronic form with DER-specific information, and NYISO’s software will run an automated check for completeness and notify the Distribution Utility that an enrollment is complete and start the 60-day review period.
  Accordingly, under NYISO’s proposal, the 60-day Distribution Utility review period for initial registrants and for modifications begins “on the date [NYISO] transmits [DER’s] operating and physical information to the Distribution Utility.”
  
261. While several protesters propose alternative start times for the Distribution Utility review period, we find that NYISO’s proposed start time for the review period complies with Order No. 2222 and is reasonable because the trigger for the review period is when the Distribution Utility receives the information necessary to conduct its review.  We disagree with AEE, NRDC, and SFP that NYISO’s proposal prevents timely registration of Aggregations.  We are concerned that, under AEE, NRDC, and SFP’s interpretation, the Distribution Utility review period would begin prior to the Distribution Utility obtaining the necessary information, and if we were to adopt that interpretation, it would inevitably shorten the 60-day review period that NYISO proposed.  Consistent with Order No. 2222, we believe that NYISO’s proposal ensures that “distribution utility review [will] be completed within a limited, but reasonable amount of time” by affording a 60-day review period.
  Moreover, NYISO proposes that its software systems will automatically notify the Distribution Utility when NYISO’s submission software completes an automated check to determine the Aggregator’s submission is complete,
 which facilitates timely registration of the DERs and prevents NYISO from delaying the process once the Aggregator submits the necessary information.  Therefore, we find that NYISO’s proposal ensures both that the Distribution Utility will receive a complete submission to conduct its necessary review and that the start of the actual review will not be unreasonably delayed, thereby addressing concerns raised by NYTOs and NYAPP.  We acknowledge that NYISO offered to establish communication protocols to provide the Distribution Utility notice that the notification has been transmitted and NYISO’s database is available in order to mitigate concerns that data could arrive unnoticed.
262. We also find that NYISO’s proposed 60-day review period complies with the requirement to provide adequate and reasonable time for distribution utility review that does not exceed 60 days.
  NYISO proposes a 60-day Distribution Utility review period, which is the maximum allowed by Order No. 2222.
  Contrary to AEE’s statements that NYISO’s proposal is deficient because it has not explained why 60 days is needed, the 60-day review period is within the allowable timeframe that Order 
No. 2222 permits.  We note that the record reflects that the 60-day review period was chosen as appropriate for New York after NYISO’s extensive discussions with the Distribution Utilities.
  Consistent with this finding, we note that several parties underscore the importance of the 60-day review period in order to ensure that they have adequate review time.
  Furthermore, given that NYISO’s Services Tariff provides Distribution Utilities with 60 days for review, we reject NYAPP’s proposal that a customer application should require an Aggregator to agree to a Distribution Utility’s ability to perform its review within 60 days.  In addition, we find that NYISO complies with the requirement that only the distribution utility hosting a distributed energy resource has the opportunity to review the addition of that resource to a distributed energy resource aggregation because section 4.1.10.7.1 specifically provides that a Distribution Utility may only conduct a review of a DER connecting “to its facilities.”

263. While we accept NYISO’s proposed 60-day review period, we agree with NYTOs that the tariff language lacks clarity regarding the circumstances in which the Distribution Utility review process applies.  NYISO proposes that it applies to “each new [DER] connecting to its electrical facilities that seeks to participate” in NYISO’s markets.  We find that NYISO’s use of the word “new” in its proposal conflates the initial interconnection of a DER with the initial registration of a DER seeking to participate in the wholesale markets.  In response to NYTOs, NYISO asks the Commission to direct it to revise its proposal so that the review process applies to “each [DER] that is connecting or connected to its electric facilities upon that [DER’s] initial enrollment to participate in the [NY]ISO Administered Markets.”
  We find that this revision will appropriately apply the review process to a DER that initially registers for wholesale market participation, consistent with Order No. 2222.
  We thus direct NYISO to submit a further compliance filing that revises section 4.1.10.7.1 consistent with the suggested alternative language that NYISO proposes in its answer.  As part of its compliance filing, we also direct NYISO to delete the phrase “of new facilities” from the following language that NYISO also proposes in section 4.1.10.7.1: “The [NY]ISO shall provide to the Distribution Utility the physical and operational data collected for the Distributed Energy Resource upon the Resource’s enrollment in the ISO-Administered markets in order to facilitate review of new facilities.”
264. Although we find that NYISO largely complies with the requirements in Order No. 2222 regarding the role of distribution utilities, as discussed above, we find that NYISO only partially complies with the requirement to incorporate a comprehensive and non-discriminatory review process.
  In addition, we find that NYISO only partially complies with the requirement to demonstrate that its proposed distribution utility review process is transparent.
  Accordingly, we find that NYISO must address six of the seven coordination requirements discussed below to ensure a fully comprehensive, non-discriminatory, and transparent distribution utility review process.

265. First, we find that NYISO does not address the requirement in Order No. 2222 that the results of a distribution utility’s review be incorporated into the distributed energy resource aggregation registration process.
  Therefore, we direct NYISO to submit, within 60 days of the date of issuance of this order, a further compliance filing that addresses this requirement.  NYISO could, for example, revise section 4.1.10.7.1 of its Services Tariff and specify that NYISO shall consider information provided by the Distribution Utility in its evaluation of a DER.

266. Second, we find that NYISO’s proposal does not comply with the requirement to include criteria in its tariff by which the distribution utilities will determine whether each proposed distributed energy resource is capable of participating in a distributed energy resource aggregation.
  NYISO does not include any capability criteria in the Distribution Utility review process proposed in section 4.1.10.7.1 of the Services Tariff and therefore does not comply with this requirement of Order No. 2222.  We note that, in its Data Request Response, NYISO identifies capability criteria that the Distribution Utilities may use.
  However, NYISO does not propose in its tariff to require Distribution Utilities to use any of these criteria during their review.  Accordingly, we direct NYISO to file, within 60 days of the date of the issuance of this order, a further compliance filing that revises its Distribution Utility review process to include in its tariff all or a subset of the capability criteria that NYISO discusses in its Data Request Response, or, if applicable, explain which tariff provisions specifically address such criteria.     

267. Third, we find that NYISO’s proposal partially complies with the requirement to develop a distribution utility review process that includes criteria by which the distribution utilities will determine whether the participation of each proposed distributed energy resource in a distributed energy resource aggregation will not pose significant risks to the reliable and safe operation of the distribution system.
  Parties argue that NYISO proposes no such criteria and that the review process lacks transparency and risks creating barriers to participation and an opportunity for anticompetitive discrimination.  We disagree.  NYISO’s proposal in section 4.1.10.7.1 of its Services Tariff provides that a Distribution Utility has 60 days “to review the reliability and safety impact” of a DER or a change in an Aggregation.
  We find that NYISO’s proposal sufficiently allows Distribution Utilities to determine whether the participation of each proposed DER in an Aggregation will pose significant risks to the reliable and safe operation of the distribution system.  As to NYISO’s criteria, we find that Order No. 2222 recognizes that there are sufficient differences among regions to warrant flexibility in determining specific standardized criteria, and NYISO’s lack of ability to identify and review distribution utility reliability criteria supports adopting NYISO’s proposed reliability criteria.
  We agree with NYISO and Xcel that NYISO is not in a position to dictate the specific evaluation criteria to be considered by the Distribution Utility because NYISO lacks the expertise and authority to do so.
  At the same time, we recognize parties’ concerns about lack of transparency, barriers to participation, and anticompetitive discrimination.  We encourage NYISO to develop guidance documents that could include a set of illustrative review criteria.  Importantly, as discussed further below, we direct NYISO to establish a more transparent process for identifying whether a proposed Aggregation poses significant risks to reliable and safe operation of the distribution system, which we believe will alleviate the parties’ key concerns.
 
268. Although we agree with NYISO and Xcel that NYISO lacks the expertise and authority to dictate the specific Distribution Utility review criteria, we find that NYISO does not address the scope of such criteria, as clarified in Order No. 2222-A.  The Commission clarified in Order No. 2222-A that the potential impacts on distribution system reliability specifically refer to any incremental impacts from a resource’s participation in a distributed energy resource aggregation that were not previously considered by the distribution utility during the interconnection study process for that resource.
  We find that, to demonstrate compliance with this requirement, NYISO must propose in its tariff that the scope of distribution utility review is limited to any incremental impacts that the utility has not previously considered.  We find that section 4.1.10.7.1 of NYISO’s tariff sets forth the Distribution Utility review process but contains no provision that limits the scope of the utility’s review as the Commission required.  In addition, NYISO does not respond to AEE, NRDC, and SFP’s arguments about potential redundancy between NYISO’s proposed Distribution Utility review process and Distribution Utilities’ existing distribution system interconnection procedures,
 or to Commission staff’s inquiry about incremental impacts.
  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that revises its tariff to clarify that the scope of Distribution Utility review of distribution system reliability impacts is limited to incremental impacts from a resource’s participation in an Aggregation that were not previously considered by the Distribution Utility during the interconnection study process for that resource.  

269. Fourth, we find that NYISO does not propose in its tariff to require that the distribution utility provide a showing that explains any reliability findings, as required by Order No. 2222.
  In Order No. 2222-A, the Commission stated that it expects that criteria proposed on compliance will require that an RTO/ISO decision to deny wholesale market access to a distributed energy resource for reliability reasons be supported by a showing that the resource presents significant risks to the reliable and safe operation of the distribution system.
  NYISO proposes in section 4.1.10.7.1 of its Services Tariff that NYISO, the Distribution Utility, and the Aggregator “shall evaluate the reliability and/or safety concerns identified by the Distribution Utility,” and “attempt to implement appropriate measures to mitigate the reliability and/or safety concern(s),” and that NYISO “may limit the capacity and/or wholesale market services a Distributed Energy Resource is authorized to supply to address the reliability and/or safety concerns communicated by the Distribution Utility.”  We note that, in its Data Request Response, NYISO asserts that the Distribution Utility must provide an articulable justification if it finds any reliability and/or safety concern, and it lists some examples in its Data Request Response and explains that this information will be available to the Aggregator.
  However, NYISO’s proposal does not include a requirement in its tariff for the Distribution Utility to submit such a showing.  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that revises NYISO’s tariff to require that a Distribution Utility submit, as necessary, a showing that a DER presents significant risks to the reliable and safe operation of the distribution system.
  We find that this further compliance requirement should alleviate the transparency concerns about NYISO’s proposed reliability criteria raised by protesters, as mentioned above.    
270. Fifth, we find that NYISO partially complies with the requirement in Order No. 2222 that the distribution utility have the opportunity to request that the RTO/ISO place operational limitations on an aggregation, or the removal of a distributed energy resource from an aggregation based on specific significant reliability or safety concerns that the distribution utility clearly demonstrates to the RTO/ISO and distributed energy resource aggregator on a case-by-case basis.
  NYISO proposes that:  “The [NY]ISO may limit the capacity and/or wholesale market services a Distributed Energy Resource is authorized to supply to address the reliability and/or safety concerns communicated by the Distribution Utility.”  NYTOs argue that NYISO must limit wholesale services in such circumstances.
  We agree with NYTOs’ suggestion to narrow NYISO’s latitude to allow DER participation when presented with Distribution Utility concerns.  Because, as discussed, we find that NYISO lacks the expertise and authority to dictate the specific Distribution Utility review criteria, we agree that NYISO must limit the services it authorizes a DER to supply if the Distribution Utility communicates unresolved reliability concerns.  As discussed, such concerns must be provided through a showing in writing, which we find is necessary to ensure a transparent distribution utility review process.  We thus direct NYISO on compliance to revise section 4.1.10.7.1 as follows: “The ISO shall may limit the capacity and/or wholesale market services a Distributed Energy Resource is authorized to supply to address the reliability and/or safety concerns communicated in writing by the Distribution Utility to the ISO to the extent such concerns are not resolved to the satisfaction of the Distribution Utility through the course of the enrollment process.”

271. We disagree with NYTOs and Xcel that it is contrary to Order No. 2222 or otherwise unreasonable for NYISO to assume a DER raises no reliability or safety concerns if the Distribution Utility does not present them during the review period.
  Order No. 2222 stated that “a lengthy review time or the lack of a deadline could erect a barrier to distributed energy resource participation in the RTO/ISO markets and may unduly delay participation.  [Thus], we clarify that any distribution utility review must be completed within a limited, but reasonable amount of time.”
  We agree with NYISO that, if a positive response from a Distribution Utility were required, then the Distribution Utility could indefinitely toll expiration of the 60-day review period by being non-responsive.  Such an outcome contravenes the requirement in Order No. 2222 that the review period must be completed within a reasonable time.  We also note that NYTOs suggest that their concerns could be mitigated if NYISO provides the Distribution Utility notice at day 50 or 55 that it has yet to receive a report of the utility’s review, and that NYISO indicates a willingness to provide such a reminder.  
272. We similarly disagree with NYTOs that it is contrary to Order No. 2222 for  NYISO, the Distribution Utility, and the Aggregator to attempt to implement mitigation measures if the utility raises a reliability concern.
  NYTOs ask the Commission to instead require mitigation measures unless a Distribution Utility attests that a DER does not raise a reliability concern on the distribution system.
  In establishing requirements for a distribution utility review period, the Commission explained in Order No. 2222 that it balanced protecting distribution system reliability against removing barriers to aggregations in the wholesale markets.
  Importantly, the Commission emphasized “the ability of distribution utilities to review and comment on distributed energy resource participation in aggregations.”  We find it consistent with Order No. 2222 that mitigation measures like those NYISO proposes in the interest of reliability and safety are triggered only if the Distribution Utility provides comments on reliability and safety.  We believe that it could be a barrier to Aggregations if an Aggregator must attempt to mitigate unidentified reliability concerns—which would be the case under NYTOs’ proposal—before participating in the NYISO wholesale markets. 
273. Sixth, we find that NYISO’s proposed Distribution Utility review process is partially compliant with the information sharing requirements of Order No. 2222.
  We find that NYISO’s proposal complies with the requirement that the specific information regarding a distributed energy resource that is provided by a distribution utility to an RTO/ISO as part of the distribution utility review process be shared with the distributed energy resource aggregator.
  In its Data Request Response, NYISO explains that the Distribution Utility must notify NYISO and the Aggregator of its findings, including all information and data necessary to support its decision.
  NYISO explains that, once provided, the information will be uploaded into NYISO’s Aggregation system and will be viewable therein by the Aggregator.  However, we find that NYISO partially complies with the requirement that each RTO/ISO must share with distribution utilities any necessary information and data collected under Section IV.F of this final rule about the individual distributed energy resources participating in a distributed energy resource aggregation.
  Under NYISO’s proposal, NYISO provides to the Distribution Utility “the physical and operational data collected for the [DER] upon the Resource’s enrollment” in NYISO’s markets.  NYTOs argue that NYISO should have an obligation to collect all necessary data and transmit it to the Distribution Utility.  We agree.  NYISO contends that it will provide the applicable Distribution Utility with all of the information that it collects at each DER and Aggregation’s enrollment.  However, as discussed previously, NYISO submitted an incomplete proposal of information and data requirements for Aggregations.
  Thus, in conjunction with our earlier directive to NYISO to propose information and data requirements in its tariff, we require NYISO to explain on compliance what data it will provide to the Distribution Utility to facilitate the review process so that the Commission may evaluate compliance with the coordination requirement noted above.  As NYISO notes in its Answer, we encourage it to work with Distribution Utilities to identify a common set of data that all utilities require.  We finally note that the Commission stated in Order No. 2222 its expectation that state and local interconnection processes provide the necessary information to inform distribution utility review.

274. Lastly, we find that NYISO’s proposal complies with the requirement to revise its tariff to incorporate dispute resolution provisions as part of its proposed distribution utility review process.
  NYISO states that entities that seek to enroll a DER or register an Aggregation for participation in NYISO’s markets will be able to use the existing dispute resolution procedures under section 11 of the Services Tariff to resolve related concerns arising under NYISO’s market rules, such as NYISO’s decision whether to permit a DER to participate in its markets.
  We disagree with AEE and AEMA, who argue that more detail or clarity is needed, including about the RERRA’s authority, consistent with our findings below,
 because Order No. 2222 did not require each RTO/ISO to specify provisions explaining the disputes that the RERRA should adjudicate.  We also deny AEMA’s request that Aggregators have the opportunity to challenge utility determinations.  As an initial matter, we believe that our directive above that NYISO establish a showing requirement for distribution utility reliability findings
 should help facilitate resolution of reliability concerns earlier in the process.  However, as to disputes over the substantive determinations that Distribution Utilities make about reliability and safety on the distribution system, parties must resolve such specific disputes before the state or local regulator, not before NYISO.
275. In addition to the fundamental requirements of Order No. 2222 relating to the role of distribution utilities discussed above, we agree with NYTOs that NYISO must correct several typographical errors as part of its further compliance filing.  Specifically, NYISO must revise section 4.1.10.7.1 of its Services Tariff as follows: “If a Distribution Utility notifies the ISO within sixty days that a Distributed Energy Resource’s participation in the ISO Administered Markets poses a significant threat to the reliability and/or safety of the Distribution Utility’s electric facilities, the ISO shall incorporate such finding(s) in its review of the Distributed Energy Resource.”  NYISO must revise section 4.1.10.7.2 as follows: “Such coordination shall be consistent with the requirements set forth in the ISO’s manuals, including the Day-Ahead Scheduling Manual, Transmission and Dispatch Manual, and Emergency Operations Manual.”  NYISO must also revise section 4.1.10.7.2 as follows:  “An Aggregator shall identify to the applicable Distribution Utility, or the Transmission Owner (if it is a different entity from the applicable Distribution Utility), the Generator(s), Demand-Side Resource(s), and/or Distributed Energy Resource(s) within its Aggregation that will be operated to meet a NYISO-issued schedule prior to the dispatch of any Generator, Demand Side Resource or Distributed Energy Resource participating in an Aggregation in accordance with the ISO Procedures.”   
c. Ongoing Operational Coordination

276. To implement section 35.28(g)(12)(ii)(g) of the Commission’s regulations, 
in Order No. 2222, the Commission required each RTO/ISO to revise its tariff to:  
(1) establish a process for ongoing coordination, including operational coordination, 
that addresses data flows and communication among itself, the distributed energy resource aggregator, and the distribution utility; and (2) require the distributed energy resource aggregator to report to the RTO/ISO any changes to its offered quantity and related distribution factors that result from distribution line faults or outages.
  In addition, the Commission required each RTO/ISO to revise its tariff to include coordination protocols and processes for the operating day that allow distribution utilities to override RTO/ISO dispatch of a distributed energy resource aggregation in circumstances where such override is needed to maintain the reliable and safe operation of the distribution system.
  To account for different regional approaches and to provide flexibility, the Commission did not prescribe specific protocols or processes for the RTOs/ISOs to adopt as part of the operational coordination requirements but rather allowed each RTO/ISO to develop an approach to ongoing operational coordination.
 
277. In Order No. 2222, the Commission also required each RTO/ISO to revise its tariff to apply any existing resource non-performance penalties to a distributed energy resource aggregation when the aggregation does not perform because a distribution utility overrides the RTO’s/ISO’s dispatch.
  In addition, the Commission declined to establish a generic requirement for RTOs/ISOs with respect to liability provisions, stating that it was not persuaded that all distribution providers face similar liability concerns, and that these concerns should be addressed through standardized liability provisions in RTO/ISO tariffs.

i. Filing

278. Regarding ongoing operational coordination, NYISO states that it has worked with NYTOs to identify and develop appropriate operating procedures and protocols to facilitate simultaneous participation in the NYISO-administered markets and in programs or markets operated to meet the needs of distribution systems located in the NYCA.
  NYISO proposes tariff modifications to incorporate Aggregation-specific operating procedures and processes in its Services Tariff in compliance with Order No. 2222.  NYISO states that new section 4.1.10.7.2 of the Services Tariff directs NYISO, the Aggregator, and Transmission Owner to coordinate scheduling and dispatch for all generators, Demand Side Resources, and DER participating in an Aggregation.  In particular, NYISO states that the aggregator will be responsible for:  (1) submitting bids; (2) updating bids as necessary to address unit derates and distribution system conditions affecting the Aggregation; (3) communicating to the Distribution Utility the specific facilities it intends to dispatch to meet the NYISO-issued schedule; and (4) meeting NYISO-issued schedule and dispatch.  NYISO states that the Distribution Utility will be responsible for advising the aggregator of any distribution system conditions affecting the Aggregation (e.g., line outages, limitations, or disruptions), evaluating the resource mix provided by the aggregator, and identifying any individual resources that cannot be dispatched due to distribution system conditions, and communicating any derates (or no-operation orders) to the aggregator.

ii. Protests

279. NYAPP argues that the operational coordination provisions are not suitable for small utilities and should not be applied to NYAPP members at this time.
  NYAPP requests that the Commission require NYISO to establish suitable coordination tariff provisions that account for the needs of small utilities.
280. With regard to intra-day coordination between NYISO, Distribution Utility, and Aggregator, some parties oppose language in proposed Services Tariff section 4.1.10.7.2.  AEMA opposes the proposed language because it charges the Aggregator a non-performance penalty even if the non-performance is due to a Distribution Utility override.
  As an example, AEMA explains that NYISO’s real-time market closes 75-minutes before the operating hour and, if an Aggregator does not receive Distribution Utility notification that its Aggregations cannot be operated as scheduled until after the real-time market closes, the Aggregator will not have the opportunity to update the schedules to reflect the change that is outside of its control.  AEE, NRDC, and SFP raise a similar concern.  AEE, NRDC, and SFP argue that, under NYISO’s proposal, Aggregations would face charges and penalties for failure to follow NYISO dispatch even if that failure is the result of a Distribution Utility notification that occurs within the 75-minute window prior to the operating hour, at which point it is too late for the Aggregation to update its bid.
  They state that it is unreasonable to subject an Aggregator to risk of penalties for situations beyond its control.  AEMA states that NYISO should be directed to include a mechanism in its tariff to dispute these charges and penalties that arise from Distribution Utility overrides.  AEE, NRDC, and SFP state that Commission should require NYISO to submit a further compliance filing that ensures that DER Aggregators are not subject to unreasonable risk of penalties.
281. NYTOs state that proposed Services Tariff section 4.1.10.7.2 is insufficient because it does not mandate that the Aggregator provide the data necessary for the Distribution Utility to perform a proper assessment of the Aggregator’s day-ahead plan.
  NYTOs argue that the Aggregator should be required to provide the specific resources to the Distribution Utility, by hour and by wholesale market service, as such data is required for the Distribution Utility to fulfill its obligation to assess whether the Aggregators’ individual DER dispatch would pose a significant risk to the safety and reliability of its distribution system.
282. In addition, NYTOs argue that the Distribution Utility should not be prevented from derating or declaring a DER to be unavailable in real-time when circumstances warrant and consistent with applicable state and local interconnection protocols.
  They note that proposed section 4.1.10.7.2 provides that the Distribution Utility may derate or declare a DER to be unavailable in certain circumstances, whereas Order No. 2222 recognized that an individual DER participating in an Aggregation remains subject to state and local interconnection protocols.

iii. Answers

283. NYISO urges the Commission to reject AEMA’s argument that NYISO should not assess non-performance penalties to Aggregations when an Aggregation is unable to comply with dispatch instructions due to a reliability action taken by the Distribution Utility.
  According to NYISO, its proposed rule is consistent with how generators are treated today when their output is limited by NYISO or a Transmission Owner to protect reliability.  NYISO further argues that the Aggregation is the only entity that could act to prevent the issues from arising by:  (1) developing resources that are properly scaled to the capability of the local distribution system; (2) limiting its bids when the Distribution Utility’s distribution system is likely to be affected by limitations; or (3) paying for distribution system upgrades to improve deliverability.
284. AEMA opposes NYTOs’ suggested revisions to Services Tariff section 4.1.10.7.2, which would require Aggregators to provide hourly schedules for each DER within a DER Aggregation to indicate how the Aggregator would dispatch the DER Aggregation to comply with its day-ahead wholesale market schedule.
  AEMA asserts that the information necessary for a Distribution Utility to conduct any reliability or safety risks review may be unduly burdensome for Aggregators to provide, and should be fully deliberated on by stakeholders. 
iv. Data Request Response

285. In its Data Request, Commission staff asked NYISO to specify what information and data will be shared during operations and how this information will be shared.
  In response, NYISO states that it has worked with Distribution Utilities to develop the data and communication flows necessary to maintain the safe and reliable dispatch of Aggregations, which will be refined over time.
  NYISO states that it will be in continuous communication with Distribution Utilities about the status of Aggregations and individual DERs.
  NYISO states that it expects to finalize its specific coordination procedures and practices in mid-2022.  NYISO further explains the schedule for information exchanges
 that will take place among NYISO, the Distribution Utility, and Aggregator to inform the Aggregator’s bidding and dispatch plan, and to facilitate wholesale market settlements.
  In circumstances where it may be necessary for Distribution Utilities to override NYISO dispatch, NYISO explains that the Distribution Utility must communicate curtailment instructions to NYISO and the Aggregator, after which the Aggregator shall update its day-ahead and real-time bids to resolve the concern.
  NYISO states that it will include its coordination protocols in its forthcoming Aggregation Manual, which it is currently developing, as well as in future updates to other manuals.
v. Data Request Response Protests

286. AEE requests that NYISO provide more information on the process for data flow between the Aggregator, Distribution Utilities, RERRAs, and NYISO.
  AEE states that NYISO proposes requiring DER Aggregators to communicate information to Distribution Utilities, which they do not have access to, using outdated technology that is incompatible with real-time operation. 
287. AEE states that NYISO’s responses delegate almost all of the coordination responsibilities to the DER Aggregator and the Distribution Utility, which is to be done via telephone or email, and requires that the “[t]he Distribution Utility and/or Transmission Owner will notify the Aggregator (or, in some cases, the individual DER) of planned distribution and/or transmission system maintenance that may impact operations.”
  AEE asserts that NYISO does not explain:  (1) how this information relates directly to a specific DER Aggregation; (2) how this information will “allow the Aggregator to bid in a manner consistent with distribution system conditions[;]”
 or (3) what determines whether the Aggregator or the individual DER will even be notified.

288. With respect to NYISO’s proposal on how the Aggregator will notify individual DERs that it intends to meet its day-ahead market schedule to the Distribution Utility, AEE claims that it is not feasible for Aggregators of thousands of small facilities to rely on communication products developed and standardized for the operations of large, centralized generators, and it is not clear that this is manageable for Distribution Utilities.
  AEE adds that this results in a situation in which resources that are not large, centralized generators face unjust and unreasonable barriers to participation in the markets through Aggregation.

vi. Commission Determination

289. We find that NYISO’s proposal partially complies with the operational coordination requirements of Order No. 2222.  We find that NYISO’s proposal complies with the requirement that the distributed energy resource aggregator must report to the RTO/ISO any changes to its offered quantity and related distribution factors that result from distribution line faults or outages.
  Consistent with this requirement, under NYISO’s proposal, when a Distribution Utility notifies an Aggregator that a resource participating in its Aggregation must be derated or forced out of service, the Aggregator must promptly update its day-ahead and/or real-time market bids, in accordance with NYISO’s bidding requirements.
  
290. We also find that NYISO’s proposal complies with the requirement to revise its tariff to include coordination protocols and processes for the operating day that allow distribution utilities to override RTO/ISO dispatch of a distributed energy resource aggregation in circumstances where such override is needed to maintain the reliable and safe operation of the distribution system.
  Under NYISO’s proposal, a Distribution Utility has “the authority to derate, or declare as unavailable for dispatch” a DER that is interconnected to the Distribution Utility’s electrical facilities “when the utility determines that [the DER] is reasonably expected to pose a threat to the reliability” of the distribution system.
  We find that this authority is consistent with the requirement in Order No. 2222 to allow distribution utilities to override RTO/ISO dispatch of a distributed energy resource aggregation in circumstances where such override is needed to maintain the reliable and safe operation of the distribution system.
  While NYTOs suggest that NYISO’s proposal would prevent Distribution Utilities from derating or declaring a DER to be unavailable in certain circumstances, NYTOs do not explain under what circumstances the Distribution Utility is inhibited from maintaining the reliable and safe operation of the distribution system.  We are also not persuaded by NYTOs’ argument that NYISO’s proposal is inconsistent with the Commission’s reference to state and local interconnection processes in Order No. 2222.
  In Order No. 2222, the Commission enumerated its expectation that, because DERs would not be subject to the Commission’s interconnection jurisdiction, state and local processes would allow for studying distribution system impacts.
  We find nothing inconsistent between that expectation and the authority that NYISO provides Distribution Utilities to derate or declare a DER unavailable for dispatch.
291. In addition, we find that NYISO’s proposal partially complies with the requirement to revise its tariff to apply existing resource non-performance penalties to a distributed energy resource aggregation when the aggregation does not perform because a distribution utility overrides RTO/ISO dispatch.
  Consistent with Order No. 2222, NYISO’s proposal applies non-performance penalties and charges to Aggregations unable to meet their Base Point Signal due to distribution system reliability and/or safety concerns.
  We disagree with protesters who argue that NYISO should not assess non-performance penalties to Aggregations when an Aggregation is unable to comply with dispatch instructions due to a reliability action taken by the Distribution Utility.  The Commission already addressed this issue in Order No. 2222.
  We find that NYISO’s proposal is consistent with Order No. 2222 because it applies existing resource non-performance penalties to Aggregations (i.e., the same penalties that NYISO applies to generators) even in the case of a Distribution Utility override.  We also decline AEE, NRDC, and SFP’s request to require NYISO to ensure that DER Aggregators are not subject to unreasonable risk of penalties.  We recognize concerns that NYISO’s proposal may subject an Aggregator to risk of penalties for situations beyond its control; however, as the Commission stated in Order No. 2222, this requirement will incent distributed energy resource aggregators to register individual distributed energy resources on less-constrained portions of distribution networks in order to minimize the likelihood of incurring non-performance penalties.
  As to AEMA’s request for a tariff mechanism to dispute an Aggregation’s non-performance penalties due to Distribution Utility overrides, we believe that NYISO’s existing dispute resolution procedures would apply to such non-performance penalties.

292. However, we find that NYISO’s proposed tariff revisions lack specificity regarding the existing resource non-performance penalties that would apply to an Aggregation when a Distribution Utility overrides NYISO’s dispatch.  While NYISO’s tariff indicates that “Aggregations that are unable to operate to achieve [NY]ISO’s dispatch due to the direction of the Distribution Utility will remain subject to any charges or penalties that may apply,” NYISO does not specify what penalties apply.
  Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that revises its tariff to specify the existing non-performance penalties that will apply to an Aggregation when the Aggregation does not perform because a Distribution Utility overrides NYISO’s dispatch.
293. We find that NYISO’s proposal partially complies with the requirement to revise its tariff to establish a process for ongoing coordination, including operational coordination, that addresses data flows and communication among itself, the distributed energy resource aggregator, and the distribution utility.
  NYISO’s proposed Services Tariff language defines the roles and responsibilities of each party in the process of operational coordination and establishes Aggregation-specific operating procedures.
  
294. However, we find that NYISO’s tariff does not sufficiently address data flows and communication between NYISO, the Aggregator, and the Distribution Utility, and thus, we direct NYISO, as part of its compliance filing, to revise its tariff to describe what data and information will be communicated and define more clearly the communication that will occur in this coordination process.
  We encourage NYISO to work with stakeholders as it develops tariff language that identifies the data and information that should be shared to operate the system both reliably and efficiently, and the process under which this information will be shared.  We also encourage NYISO to consider with its stakeholders whether hourly data is necessary for ongoing operational coordination. 
d. Role of Relevant Electric Retail Regulatory Authorities

295. To implement section 35.28(g)(12)(ii)(g) of the Commission’s regulations, in Order No. 2222, the Commission required each RTO/ISO to specify in its tariff, as part of the market rules on coordination between the RTO/ISO, the distributed energy resource aggregator, and the distribution utility, how each RTO/ISO will accommodate and incorporate voluntary RERRA involvement in coordinating the participation of aggregated distributed energy resources in RTO/ISO markets.
  The Commission noted that possible roles and responsibilities of RERRAs in coordinating the participation of distributed energy resource aggregations in RTO/ISO markets may include, but are not limited to: developing interconnection agreements and rules; developing local rules to ensure distribution system safety and reliability, data sharing, and/or metering and telemetry requirements; overseeing distribution utility review of distributed energy resource participation in aggregations; establishing rules for multi-use applications; and resolving disputes between distributed energy resource aggregators and distribution utilities over issues such as access to individual distributed energy resource data.
  The Commission required that any such role for RERRAs in coordinating the participation of distributed energy resource aggregations in RTO/ISO markets be included in the RTO/ISO tariffs and developed in consultation with the RERRAs.
  
296. Further, the Commission stated that, to the extent that metering and telemetry data comes from or flows through distribution utilities, the Commission required that RTOs/ISOs coordinate with distribution utilities and the RERRAs to establish protocols for sharing metering and telemetry data that minimize costs and other burdens and address concerns raised with respect to customer privacy and cybersecurity.

297. In Order No. 2222-A, the Commission explained that, consistent with the goals of Order No. 2222, the Commission will evaluate on compliance whether an RTO’s/ISO’s proposal delineates a role for RERRAs that would result in unjust and unreasonable limits on the participation of distributed energy resource aggregators in wholesale markets.

i. Filing

298. NYISO proposes new section 4.1.10.7.3 of the Services Tariff to include voluntary RERRA involvement in coordinating the participation of Aggregations.
  Specifically, NYISO proposes to require each Aggregator to ensure that its Aggregation and the individual resources within the Aggregation comply with all applicable rules and regulations promulgated by the RERRA and included in a Distribution Utility’s tariff.  NYISO also proposes a voluntary role for RERRAs to both review and submit relevant information to NYISO during coordination.  Specifically, NYISO proposes that it shall provide to each DER’s RERRA the physical and operational data collected for the DER upon request.  Further, NYISO proposes that the RERRA shall have the opportunity to submit information to NYISO that will aid in NYISO’s determination of the capacity and/or wholesale market services a DER is authorized to supply.  NYISO proposes to consider such information provided by the RERRA in its evaluation of a DER.  
ii. Protests

299. AEE, NRDC, and SFP assert that NYISO provides limited information about the proposed role of the RERRA.
  Specifically, they state that the nature of RERRA review, the potential scope of concerns a RERRA may identify, and how such concerns will be considered by NYISO are not defined in NYISO’s filing.  They also state that NYISO does not explain why additional RERRA review provisions are necessary above and beyond the distribution interconnection standards New York state regulators put in place, or how the RERRA provisions interact with the distribution interconnection standards.  AEE, NRDC, and SFP further state that NYISO offers a vague definition of RERRA, which could encompass not only the New York Commission, but also additional entities such as cooperative utilities and municipalities.  They urge the Commission to direct NYISO to provide further details regarding the scope of RERRA review in its tariff because such details will likely affect rates, terms, and conditions, and could result in barriers to participation for DERs. 
iii. Answer

300. First, NYISO argues that its proposed definition of RERRA is the definition of the term provided by the Commission in Order No. 719 and reiterated in Order No. 2222.
  Second, NYISO argues that its proposal is consistent with the requirements for CAISO’s Distributed Energy Resource Provider model referenced by the Commission as an example of RERRA coordination in Order No. 2222.
  NYISO claims that its proposed requirements provide a mechanism for voluntary RERRA involvement and give the RERRA discretion to decide its level of involvement.
  NYISO anticipates that there may be a wide variety of RERRAs with varying levels of capabilities and interest in coordinating with NYISO.
iv. Data Request Response

301. In its Data Request, Commission staff asked NYISO whether RERRAs will have 
a role in coordinating the participation of Aggregations in NYISO’s markets.
  In response, NYISO clarifies that RERRAs will play a role but that it will be optional.
  Specifically, NYISO explains that the New York Commission has developed New York SIRs and an application process applicable to new distributed generation with a capacity of 5 MW or less.
  NYISO also explains that the New York Commission has rules related to the safety and reliability of the distribution system, metering and telemetry, data use, and disputes between utilities and their customers.  NYISO states that it is 
not aware of specific New York Commission coordination with Distribution Utilities regarding the evaluation of the safety and reliability impacts of DER or DER modifications for wholesale market participation.  NYISO notes that the actual evaluation performed by a Distribution Utility will be informed by the rules and requirements established by the RERRA (e.g., a New York SIR interconnection agreement). 
v. Commission Determination

302. We find that NYISO’s proposal partially complies with the Order No. 2222 requirements regarding the role of RERRAs.  More specifically, we find that NYISO’s proposal, which requires the Aggregator to comply with RERRA requirements, establishes a role for RERRAs and therefore complies with the requirement to specify how each RTO/ISO will accommodate and incorporate voluntary RERRA involvement in coordinating the participation of aggregated distributed energy resources in RTO/ISO markets.
  As NYISO explains, proposed section 4.1.10.7.3 of the Services Tariff requires each Aggregator to ensure that its Aggregation and the individual resources within the Aggregation comply with all applicable rules and regulations promulgated by the RERRA and included in a Distribution Utility’s tariff.  Recognizing that Local Regulatory Authorities have authority over matters within their jurisdiction related to coordinating the participation of Distributed Energy Resource Aggregations in NYISO’s markets that are reflected in their rules and regulations, we find that requiring DER Aggregators to comply with relevant retail regulatory authority rules and regulations as the means for voluntary participation in coordination is sufficient for compliance with the requirement of Order No. 2222.  As NYISO notes, the Commission in Order No. 2222 expressly cited the CAISO Tariff as an example of how RERRAs could be involved, and CAISO requires—like NYISO does here—that distributed energy resource providers comply with applicable requirements of the local regulatory authority.
  With regard to AEE, NRDC and SFP’s concern that NYISO does not explain how the RERRA provisions interact with distribution interconnection standards, we find that NYISO’s proposal would encompass any existing requirements, including distribution interconnection standards.
303. We disagree with AEE, NRDC, and SFP’s concern that NYISO’s definition of RERRA is vague because it could encompass additional parties beyond the New York Commission.  Order No. 2222 defined RERRA as “the entity that establishes retail electric prices and any retail competition policies for customers, such as the city council for a municipal utility the governing board of a cooperative utility, or the state public utility commission.”
  We agree with NYISO that its proposed definition of RERRA as “the entity that establishes the retail electric prices and competition policies for retail electric customers”
 is consistent with the definition specified in Order No. 2222, which contemplated other entities beyond the state public utility commission.  
304. We find that NYISO’s proposal to provide an additional role for the RERRA in information sharing of physical and operational data on DERs partially complies with Order No. 2222.  We find that NYISO’s proposal accommodates a voluntary role for RERRAs related to information sharing, consistent with Order No. 2222.  We believe that AEE, NRDC, and SFP’s concerns that these RERRA review provisions are not necessary are misplaced because the RTOs/ISOs were required by the Commission in Order No. 2222 to specify in their tariffs how to accommodate and incorporate voluntary RERRA involvement in coordinating DER aggregation participation in the wholesale markets.
  Further, we are not persuaded by AEE, NRDC, and SFP’s argument that NYISO should provide further details on the scope of the RERRA review, as NYISO defines the voluntary role of the RERRA as one of providing information to aid NYISO’s review of a DER. 
305. However, we find that NYISO’s proposal creates a potential undue barrier to entry for DER Aggregations because they will not have access to the information that a RERRA provides about them to NYISO, which may affect their access to the NYISO market, and therefore does not fully comply with Order No. 2222.
  Thus, we direct NYISO to file, within 60 days of the date of the issuance of this order, a further compliance filing that revises section 4.1.10.7.3 of its Services Tariff to require that any information provided by the RERRA to NYISO about a specific Aggregation under this provision must be shared with the Aggregator. 
10. Modifications to List of Resources in Aggregation

306. In Order No. 2222, the Commission added section 35.28(g)(12)(ii)(e) to the Commission’s regulations to require each RTO/ISO to establish market rules that address modification to the list of resources in a distributed energy resource aggregation.
  The Commission required each RTO/ISO to revise its tariff to specify that distributed energy resource aggregators must update their lists of distributed energy resources in each aggregation (i.e., reflect additions and subtractions from the list) and any associated information and data, but that, when doing so, distributed energy resource aggregators will not be required to re-register or re-qualify the entire distributed energy resource aggregation.
  The Commission noted that any modification triggers the distribution utility review process.   
307. However, the Commission stated that it may be appropriate for each RTO/ISO to abbreviate the distribution utility’s review of modifications to the distributed energy resource aggregations.
  The Commission explained that, because the impacts of modifications may often be minimal, an abbreviated review process should be sufficient for the distribution utility to identify the cases where an addition to the list of resources might pose a safety or reliability concern.  The Commission further explained that modifications to the list of resources in a distributed energy resource aggregation, and the resulting distribution utility and RTO/ISO review of those changes, could occasionally indicate changes to the electrical characteristics of the distributed energy resource aggregation that are significant enough to potentially adversely impact the reliability of the distribution or transmission systems and justify restudy of the full distributed energy resource aggregation.  However, the Commission stated, it did not believe that, even in such circumstances, participation of the distributed energy resource aggregation would need to be paused during the review of modifications or restudy.  The Commission stated that aggregators should be able to continue to bid the unmodified portion of their aggregation into RTO/ISO markets.  
308. To the extent that an RTO/ISO requires distributed energy resource aggregators to provide information on the physical or operational characteristics of its distributed energy resource aggregation, the Commission required each RTO/ISO to revise its tariff to ensure that distributed energy resource aggregators must update such information if any modification to the list of resources participating in the aggregation results in a change to the aggregation’s performance.
  The Commission found that this requirement will ensure that the RTOs/ISOs have accurate and current information about the physical and operational characteristics of the distributed energy resource aggregations that are participating in their markets, with minimal administrative burden.
309. In Order No. 2222-A, the Commission explained that, occasionally, the removal of a distributed energy resource, particularly a large resource, from an aggregation could drastically change the operation and configuration of an aggregation on the distribution
system and would need to be examined by a distribution utility.
  However, the Commission stated, because such drastic impacts will likely be the exception more than the rule, the Commission encouraged RTOs/ISOs to propose abbreviated distribution utility review processes for modifications to existing aggregations.  For example, the Commission noted, an RTO/ISO may propose an abbreviated distribution utility review process as a default when an existing aggregation is modified but allow for a more fulsome review when a modification surpasses some materiality threshold or meets certain criteria.  
a. Filing

310.   NYISO states that its DER and Aggregation participation model facilitates modifications to Aggregations on a regular basis, subject to certain rules.
  NYISO proposes to require at least 90-days’ notice if an individual facility wants to change Aggregations to a different Aggregation of the same Aggregation type.
  NYISO explains that it previously required 30-days’ notice, as accepted by the Commission in the 2019 Aggregation Filing, and it now proposes 90 days to accommodate the Distribution Utility review period directed by Order No. 2222.
  As noted earlier, NYISO proposes that a “Distribution Utility shall have sixty (60) calendar days to review the reliability and safety impact of each new Distributed Energy Resource connecting to its electric facilities that seeks to participate in the [NY]ISO Administered Markets, and any incremental change to an Aggregation.”
  

311. NYISO explains that, when an individual facility changes Aggregations, NYISO must complete a set of administrative tasks to ensure NYISO’s systems accurately reflect the switch.
  NYISO states that, when an Aggregation seeks to increase the amount of UCAP it is qualified to sell, it will need to undergo a supplemental Dependable Maximum Net Capability test to demonstrate its uprated capacity before it will be able to offer the UCAP of the new facility in an ICAP auction.  NYISO states that, likewise, if a DER leaves an Aggregation, the DER’s ICAP will be removed from the original Aggregation’s ICAP on the last day of the capability month.  NYISO states that, if a DER wants to switch participation models, it can only do so prior to the start of the Capability Year.  This rule, according to NYISO, allows NYISO to timely and accurately complete its load forecasts.
 

b. Protests

312. AEE, NRDC and SFP request that the Commission reject the proposed 90-day period and direct NYISO to revert back to the 30-day notice period.
  They contend that NYISO has not justified why its current 30-day period is no longer sufficient.  They note that NYISO supports its proposal by citing to Order No. 2222, but they argue that there is no requirement in Order No. 2222 for a full 60-day review period for modifications.  They contend that this extended time period is unnecessarily burdensome.  AEE, NRDC, and SFP argue that NYISO’s proposed 90-day review period exceeds the period of 60 days the Commission deemed reasonable for reviewing the initial inclusion of a DER in an aggregation.  AEMA similarly argues that NYISO fails to justify why the maximum 60-day period is necessary.
  AEMA contends that NYISO’s proposal decreases flexibility for Aggregators to adjust Aggregations.
313.   In addition, AEMA opposes NYISO’s proposal to subject any change to utility review—such as one kW—because this is a barrier to participation.
  AEMA requests that the Commission direct NYISO to conduct a stakeholder process to refine the trigger for review of modifications.
314. NYTOs argue that all changes should be subject to review.
  They recommend that the Commission require NYISO to strike “incremental” from the first paragraph of section 4.1.10.7.1. 
c. Answers

315. In response to protests of the notice and review periods for modifications, NYISO states that it proposed a 60-day review period for Distribution Utilities after careful consideration and consultation with utilities, and such period is appropriate for New York.
  NYISO explains that those utilities expressed the need, at least at the outset, to be afforded the full 60-day review.  NYISO reiterates that Distribution Utilities are not required to use the full 60-day period, and NYISO will work on a case-by-case basis to complete reviews in under 60 days if possible.
  NYISO also reiterates that its accepted market rules require that NYISO receive at least 30-days’ notice of a facility’s intent to change Aggregations.  NYISO states, however, that it expects that it can complete a portion of its work simultaneously with the Distribution Utility’s evaluation but that NYISO will still need time to complete its administrative work after the Distribution Utility completes its evaluation. 

316. Similarly, NYTOs oppose the request for a 30-day deadline for Distribution Utility review.
  They contend that 60 days is necessary to ensure adequate opportunity for review and to have reasonable degrees of confidence in conclusions and recommendations.  

317. Xcel also expresses concern that limiting the time period for reviewing modifications could have negative impacts on safety and reliability.
  Xcel acknowledges that some reviews will be fairly standardized, especially as utilities gain experience.  But Xcel notes that, in the early days of implementation of Order No. 2222, there is the potential to see significant changes in Aggregations as the market adapts to Aggregations and as they seek to provide new and greater numbers of services.  Xcel notes that certain changes may require more in-depth study, adding to a stack of other new or changed circumstances that are on the utility’s plate to study. 
318. In reply to AEMA’s protest about the trigger for review of modifications, NYISO states that it does not support a de minimis threshold to exempt changes from Distribution Utility review at this time.
  NYISO maintains that it is not possible to identify a universally appropriate de minimis threshold.  Similarly, NYTOs state that the Distribution Utilities need to be afforded an opportunity to fully understand any changed Aggregation and to make the determination as to its impact on the safety and reliability of the distribution system.
  According to NYTOs, a de minimis exemption is not required by Order No. 2222 and such an exemption would also be unjust and unreasonable.  According to NYTOs, materiality of a modification to a DER Aggregation should not be governed by an arbitrary wattage threshold, and any modification to a DER Aggregation that poses a significant risk to the safety and reliability of the distribution system would be material and, consequently, NYISO’s proposal correctly does not establish a materiality threshold for changes to Aggregations to allow for Distribution Utility review but defers such decisions to the Distribution Utilities.  NYTOs contend that Distribution Utilities must have visibility into DER/Aggregation composition, interrelationships and characteristics to ensure reliable and safe operations. 
319. Lastly, agreeing with NYTOs’ concerns about the term “incremental” in Services Tariff section 4.1.10.7.1, NYISO requests that the Commission direct it to replace “incremental” with “any.”

d. Data Request Response

320. In its Data Request, Commission staff asked NYISO to support its requirement that individual facilities rather than the Aggregator must provide notice when an individual facility wants to change Aggregations.
  In response, NYISO explains that the Commission previously accepted the requirement in NYISO’s 2019 Aggregation Filing that an individual resource must provide at least 30 days’ notice of its intent to change Aggregations.
  NYISO states that it is not NYISO’s intention to require an individual resource to provide the necessary notice.  NYISO states that it expects that the Aggregator will provide the required notice in most cases.  NYISO explains that its tariff provides flexibility and does not foreclose the opportunity for an individual DER to submit notification that it wants to leave its Aggregation or to change Aggregations. 

321. Commission staff also asked NYISO to provide additional support for NYISO’s proposal to have the same 60-day Distribution Utility review period for modifications to existing Aggregations as for new Aggregations.
  Commission staff also asked NYISO to explain whether it considered if removal of a small resource would be less likely to have distribution system impacts and should thus require less time to review.  NYISO explains that New York Distribution Utilities have advised that they may need up to 60 days to evaluate modifications.
  NYISO states that it considered whether small changes to an Aggregation would require a shorter timeline for review and believes that such minor modifications would require less than 60 days to review.  However, NYISO does not believe that a uniformly applicable de minimis exemption is appropriate because conditions on the distribution systems vary and conditions can vary even within a distribution system from network to network.  NYISO states that the particular facts and circumstances of a modification may require up to 60 days to evaluate. 
322. Commission staff also asked how NYISO plans to work with Distribution Utilities on a case-by-case basis to facilitate expedient review of DERs.
  NYISO explains that it will support the Distribution Utilities on a case-by-case basis by answering questions, working with the Aggregator if additional information is required to evaluate a new or modified DER (or Aggregation), and providing other assistance as needed.
  NYISO also states that it may notify the Distribution Utility if it believes the new or modified DER (or Aggregation) should be subject to an abbreviated review process.

e. Commission Determination

323. We find that NYISO’s proposal partially complies with the requirement in Order No. 2222 to establish market rules that address modification to the list of resources in a distributed energy resource aggregation.
  Specifically, Services Tariff section 4.1.10.3 states that “an individual Resource may leave its current Aggregation and/or join a new Aggregation, but must provide at least ninety (90) calendar days notice of its intent to change Aggregations.”  In addition, Services Tariff section 4.1.10.7.1 provides Distribution Utilities with 60 calendar days to review the reliability and safety impact of any incremental change to an Aggregation.
  As NYISO notes, it proposes to increase its existing 30-day notice requirement to 90 days because NYISO proposes a 60-day review period of modifications by Distribution Utilities.  As discussed below, we find that NYISO’s proposal is reasonable and does not conflict with the requirements of Order No. 2222.
324. We disagree with AEMA that the 60-day period for Distribution Utility review of modifications is unjustified and decreases flexibility for Aggregators.  As discussed above, we find that NYISO complies with the requirement that distribution utilities have no more than 60 days to review aggregations.
  We find that, based on the record, this 60-day review period is reasonable because it will ensure that Distribution Utilities in New York have an adequate opportunity to review modifications to Aggregations.
  As Xcel notes, certain modifications may require more in-depth study, and may arise when there are other modifications or newly-registered Aggregations that the Distribution Utility must review concurrently.
  Moreover, while the Commission stated in Order No. 2222 that it may be appropriate for each RTO/ISO to abbreviate the distribution utility’s review of modifications to the distributed energy resource aggregations, the Commission did not require the RTOs/ISOs to abbreviate this review period.
  We find that, for the reasons discussed above, NYISO sufficiently supported its need for a 60-day review period for modifications to Aggregations.  
325. However, although we find that the 60-day review period is reasonable, we agree with the NYTOs that the proposed tariff language—“any incremental change”—must be revised so that this review period applies to any change to an Aggregation.  As the Commission stated in Order No. 2222, “any modification of a distributed energy resource
aggregation will trigger distribution utility review.”
  Accordingly, we direct NYISO file within 60 days of the date of issuance of this order, a further compliance filing that revises section 4.1.10.7.1 so that Distribution Utilities may review the reliability and safety impact of “any change to an Aggregation.”  As part of that further compliance filing, we direct NYISO to delete the word “incremental” from the following language proposed in section 4.1.10.7.1: “The ISO shall also provide to the Distribution Utility individual Distributed Energy Resource physical and operational data necessary to evaluate incremental changes to an Aggregation.”  Consistent with the Commission’s statement that distribution utility review period applies to all modifications, these utilities should have the necessary information to evaluate all changes, not just incremental changes. 

326. In addition, we disagree with AEE, SFP, and NRDC that the 90-day notice period is unjustified, burdensome, and exceeds the time period that the Commission established for the initial review of Aggregations.  The protested 90-day notice period comprises 60 days for Distribution Utility review of modifications and 30 days for NYISO to complete its administrative tasks to ensure NYISO’s systems accurately reflect the change.  The Commission previously found NYISO’s 30-day notice period just and reasonable, and the instant proposal again allocates NYISO 30 days.
  NYISO explains that, for modifications to Aggregations, NYISO must complete a set of administrative tasks to ensure NYISO’s systems accurately reflect the switch.  NYISO states that its rules were developed to provide flexibility to individual facilities and Aggregations, while accommodating the administrative and operational needs of NYISO.
  For example, NYISO explains that, if a modified Aggregation wants to increase the amount of UCAP it is qualified to sell in NYISO’s capacity market the Aggregation will need to conduct a supplemental Dependable Maximum Net Capability test to prove the uprated capability.  Given that NYISO uses month-to-month rather than annual delivery periods, we find that it is reasonable for NYISO to continue to have 30 days for administrative tasks such as these to facilitate participation of modified Aggregations in NYISO’s markets and that doing so does not create undue barriers to entry for Aggregations, consistent with Order No. 2222.
  
327. We are not persuaded by AEMA’s request to exempt certain modifications from Distribution Utility review because that request is inconsistent with Order No. 2222, where the Commission found that “any modification of a distributed energy resource aggregation will trigger distribution utility review.”
  
328. As discussed above, NYISO must, on further compliance, revise its tariff to specify that Aggregators must update their lists of DERs in each Aggregation, and any associated information and data.
  On compliance, we will evaluate whether, to the extent that NYISO requires Aggregators to provide information on the physical or operational characteristics of its Aggregation, NYISO revised its tariff to ensure that Aggregators must update such information if any modification to the list of resources participating in the aggregation results in a change to the aggregation’s performance.
  Finally, we will also evaluate whether Aggregators that update their lists need not re-register or re-qualify the entire Aggregation, as the Commission stated in Order No. 2222.

11. Market Participation Agreements

329. In Order No. 2222, the Commission added section 35.28(g)(12)(ii)(h) to the Commission’s regulations to require each RTO/ISO to establish market rules that address market participation agreements for distributed energy resource aggregators.
  The Commission required each RTO/ISO to revise its tariff to include a standard market participation agreement that defines the distributed energy resource aggregator’s role and responsibilities and its relationship with the RTO/ISO, which an aggregator is required to execute before it can participate in the RTO/ISO markets.  The Commission stated that this market participation agreement must include an attestation that the distributed energy resource aggregator’s aggregation is compliant with the tariffs and operating procedures of the distribution utilities and the rules and regulations of any RERRA.  
330. The Commission required that the market participation agreements that the RTOs/ISOs include in their tariffs not limit the business models under which distributed energy resource aggregators can operate.
  The Commission explained that allowing distributed energy resource aggregators with varying business models to be included in such agreements should increase the ability of the distributed energy resource aggregators, and resources within such aggregations, to participate in the RTO/ISO markets.  The Commission stated that permitting RTO/ISO prohibitions against certain business models in their market participation agreements is not necessary given a distributed energy resource aggregator’s duty to adhere to RTO/ISO market rules, the attestation requirement that the Commission required to be included in the market participation agreements, as well as the ability of RTOs/ISOs to craft any necessary safeguards short of business model prohibitions within these agreements.
    
331. The Commission stated that, with the exception of the attestation requirement and prohibition of business model limitations, it will not specify the exact terms and conditions of the market participation agreements.
  The Commission stated that this approach will give the RTOs/ISOs and stakeholders flexibility to develop appropriate agreements for their regions, and increase the ability of the distributed energy resource aggregators, and resources within such aggregations, to participate in RTO/ISO markets by better tailoring agreements to the operating conditions and needs of those markets, and thereby help to enhance competition in the markets.  The Commission stated that it will evaluate the reasonableness of such proposals on compliance.  The Commission noted that RTOs/ISOs and stakeholders may choose to include additional parties or incorporate related agreements in the proposed market participation agreements.
  

a. Filing

332. NYISO states that its existing processes address the directives of Order No. 2222 in several ways.
  NYISO explains that, under its existing DER Aggregation rules, an Aggregator must execute a Service Agreement under the Services Tariff and comply with NYISO’s Aggregation registration and DER enrollment requirements.
  NYISO states that the Service Agreement requires the customer to affirm that it has met all applicable requirements in the Services Tariff, which includes the market rules for DER Aggregation.  With respect to the attestation requirement, NYISO proposes the following revision to section 4.1.10.5 of its Services Tariff:  “Prior to an Aggregation’s participation in the wholesale market, and each individual facility’s participation in an Aggregation, the [a]ggregator shall attest that the individual facility(ies) and Aggregation have been authorized to participate in the ISO-administered markets by the applicable Distribution Utility and [RERRA].”   

b. Protest

333. NYTOs argue that NYISO’s proposed attestation requirement is impermissibly vague because it fails to provide sufficient details about sequencing and the Distribution Utility’s role and responsibilities in the authorization process.
  

c. Answer

334. NYISO responds that NYTOs’ concerns present a “what comes first, the chicken or the egg” problem.
  NYISO states that NYTOs propose that the Distribution Utility review period should not begin until the Aggregator submits the attestation that it has met the criteria for wholesale market participation.  However, NYISO contends, the Aggregator will not be able to do that, because one of the criteria is compliance with Distribution Utility tariffs and operating procedures, and such compliance may depend upon the result of the Distribution Utility’s review of impacts to the distribution system.  
d. Commission Determination

335. We find that NYISO’s proposal partially complies with the Order No. 2222 requirement to establish market rules that address market participation agreements for distributed energy resource aggregators.
  Specifically, NYISO requires that an Aggregator must execute a Service Agreement under the Services Tariff.
  We find that NYISO’s use of its existing Service Agreement under the Services Tariff complies with the requirement to include a standard market participation agreement that defines the distributed energy resource aggregator’s role and responsibilities and that it must execute before participating in NYISO’s markets.
  We note that, in order to take service, an Aggregator must complete and deliver a Service Agreement to NYISO, which is consistent with the Commission’s statement that the aggregator is required to execute the market participation agreement before it can participate in the RTO/ISO markets.
  Moreover, by signing the Service Agreement, an Aggregator agrees to satisfy all obligations under the terms and conditions of the Services Tariff as well as represents and warrants that it has met all requirements applicable to Aggregators set forth in Services Tariff.
  Those requirements include tariff provisions that define the roles and responsibilities of the Aggregator, such as the attestation requirement, though, as we explain below, the attestation as proposed does not comply with Order No. 2222.  We also find that there are no provisions in the Services Tariff or Service Agreement that limit the business models under which Aggregators can operate, consistent with Order No. 2222.
  In these respects, we find that NYISO’s proposal complies with Order No. 2222. 
336. However, we find that NYISO’s proposed attestation, in section 4.1.10.5 of its Services Tariff, does not comply with the requirement that the distributed energy resource aggregator must attest that its aggregation complies with the tariffs and operating procedures of the distribution utilities and the rules and regulations of any RERRA.
  The Commission stated that this requirement serves to ensure that a distributed energy resource aggregator complies with the tariffs and operating procedures of the distribution utilities, and the rules and regulations of any RERRA.
  We find that NYISO’s proposal does not comply because NYISO’s proposed attestation in section 4.1.10.5 requires the Aggregator to attest that the Distribution Utility and RERRA have authorized the individual facilities and Aggregation to participate in the wholesale markets.  Consistent with the specific requirement of Order No. 2222, this attestation should instead address compliance with the tariffs and operating procedures of the Distribution Utility and rules and regulations of any RERRA.  
337. Accordingly, we direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing that revises the requirement in section 4.1.10.5 of its Services Tariff to specify that the Aggregator must attest to its compliance with the tariffs and operating procedures of the Distribution Utilities and the rules and regulations of any RERRA, consistent with the requirement of Order No. 2222.
338. With respect to NYTOs’ concern that NYISO’s attestation fails to provide sufficient details about sequencing and the Distribution Utility’s role and responsibilities in the authorization process, we find this concern to involve implementation details beyond the scope of the Order No. 2222 attestation requirement.  We encourage NYISO to coordinate with Aggregators and the Distribution Utilities to develop these implementation details and to include them in the business manual for Aggregations.   
12. Effective Date

339. In Order No. 2222, the Commission required each RTO/ISO to propose a reasonable implementation date, together with adequate support explaining how the proposal is appropriately tailored for its region and implements Order No. 2222 in a timely manner.
  The Commission stated that it will establish on compliance the effective date for each RTO’s/ISO’s compliance filing.
a. Filing

340. NYISO states that it has already implemented several aspects of its 2019 Aggregation Filing consistent with the schedule proposed and accepted in that proceeding.
  NYISO further states that it will continue to develop software and hardware modification necessary to implement its DER and Aggregation participation model.  NYISO currently anticipates that the modifications, testing, and deployment of its 2019 Aggregation Filing will be ready in the fourth quarter of 2022.  

341. NYISO also currently anticipates that the software and hardware modifications, testing, and deployment necessary to implement its DER and Aggregation tariff revisions in this filing will be ready in the fourth quarter of 2022.
  NYISO states that it is unable to propose a precise effective date for the tariff revisions described in this filing at this time due to the ongoing software development, testing, and deployment that must be completed prior to the revisions becoming effective.  NYISO states that, consistent with previous matters in which it has requested a flexible effective date contingent upon the completion of software upgrades, it proposes to submit a compliance filing at least two weeks prior to the proposed effective date that will specify the date on which the tariff revisions will take effect.  NYISO states that, consistent with Commission precedent, such filing will provide adequate notice to the Commission and market participants of the implementation of the tariff revisions for DER and Aggregations.
  NYISO also states that it anticipates proposing an effective date for the tariff revisions in this filing that is the same date as the remaining tariff revisions that need to be implemented for the 2019 Aggregation Filing.

b. Data Request Response

342. In its Data Request, Commission staff asked NYISO to provide a timeline for NYISO’s anticipated software modifications, testing, and deployment.
  NYISO states that it continues to expect to implement its DER and Aggregation participation model in the fourth quarter of 2022.
  However, NYISO notes that this timeline does not account for changes to the software and applications required by the Commission, or in response to new issues that may arise.  NYISO asserts that once the Commission issues an order on its compliance filing, NYISO will work to identify software changes necessary to meet the Commission’s directives which may delay the implementation schedule.

c. Data Request Response Protest
343. AEE contends that, while NYISO repeatedly asserts a potential for delay in implementation of the DER participation model previously approved by the Commission if it is required to make changes to that model in compliance with Order No. 2222, NYISO has not sufficiently justified this delay or provided an estimate with respect to timing of implementation.
  AEE adds that, while the need for a degree of expediency is legitimate, it is also important to provide the industry and DER owners and Aggregators with clear and certain rules to follow.  AEE requests that NYISO provide more details including clear justification for the delay and an estimate of the potential timing for the implementation of the participation model the Commission previously approved, as well as changes to that participation model necessary to comply and the latter-issued Order No. 2222. 
d. Commission Determination

344. We find that NYISO’s proposed implementation timeline in the fourth quarter of 2022 complies with the effective date requirements of Order No. 2222.  NYISO proposes a reasonable implementation date, with adequate support to explain how the proposal is appropriately tailored for its region and implements Order No. 2222 in a timely manner.
  We direct NYISO to file, within 60 days of the date of issuance of this order, a further compliance filing proposing an effective date by which it will allow DERs in heterogeneous Aggregations to provide all of the ancillary services that they are technically capable of providing through aggregation, as discussed above,
 and to propose an effective date for its compliance filing in the fourth quarter of 2022 at least two weeks prior to the proposed effective date, as NYISO proposes to do.  
The Commission orders:

(A)
NYISO’s compliance filing is hereby accepted, subject to a further compliance filing, as discussed in the body of this order.

(B)
NYISO is hereby directed to submit a further compliance filing, within     60 days of the date of issuance of this order, as discussed in the body of this order.

(C)
NYISO is hereby directed to propose an effective date for its compliance filing in the fourth quarter of 2022, as discussed in the body of this order.
By the Commission.  Commissioner Danly is concurring with a separate statement


attached.

Commissioner Clements is concurring in part and dissenting in part


with a separate statement attached.   
( S E A L )






Debbie-Anne A. Reese,

Deputy Secretary.

Appendix A
Tariff Records Filed

New York Independent System Operator, Inc.

FERC FPA Electric Tariff

NYISO Tariffs
Docket No. ER21-2460-000

Effective Date To Be Determined 

NYISO OATT, 32.1 OATT Att Z Application (14.0.0)
NYISO OATT, 32.5 OATT Att Z Appendices (21.0.0)
NYISO MST, 2.1 MST Definitions - A (15.0.0)
NYISO MST, 4.1 MST Market Services - General Rules (20.0.0)

 MACROBUTTON  AcceptAllChangesInDoc UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION
	New York Independent System Operator, Inc. 
	Docket Nos.
	ER21-2460-000

ER21-2460-001


(Issued June 17, 2022)
DANLY, Commissioner, concurring:

345. I concur with this order on the compliance filing
 submitted by the New York Independent System Operator, Inc. (NYISO) pursuant to Order No. 2222.
  I dissented from Order No. 2222 because I disagreed that the Commission should exercise jurisdiction over the participation of Distributed Energy Resources in markets administered by Regional Transmission Organizations or Independent System Operators (collectively, RTOs).
  My concern was that the Commission should not be in the business of micro-managing RTO activities that mostly affect the distribution system which is primarily within the jurisdiction of the states.

346. NYISO made a good faith effort to comply with Order No. 2222.  While I continue to disagree with Order No. 2222 itself, I agree that NYISO failed to fully comply with its scores of dictates.  I do not envy NYISO the compliance task we imposed upon it.  One hundred percent compliance probably is impossible in a first, or perhaps even second, attempt.  We shall see.

347. This underscores my original concern about the Commission’s intrusive interference into the administration of RTO markets and distribution-level systems.  Order No. 2222 not only took over many state powers but also—as confirmed today—permits RTOs extremely limited discretion to do anything other than step in line with the Commission’s directives for how every little thing should work.  Parties should keep that in mind when responding to the Commission’s other sweeping rulemakings which are currently pending.

For these reasons, I respectfully concur.

________________________

James P. Danly

Commissioner
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(Issued June 17, 2022)
CLEMENTS, Commissioner, concurring in part and dissenting in part: 

348. Although I was not serving at the Commission for the issuance of Order No. 2222, I am pleased that the Commission took that significant step to remove barriers to entry for the participation of distributed energy resources (DERs).  Enabling DER participation in the market is crucial to ensuring that markets remain reliable, efficient, and economic.  DERs can often be interconnected much more quickly than traditional resources and can be located on areas on the grid that allow for more system flexibility, in turn providing the opportunity for relatively low-cost and near-term resilience and reliability gains.  Issuing this order,
 as well as the concurrent order on CAISO’s compliance with Order No. 2222,
 is critical to ensuring that these resources have fair access to regional markets, and I support most of the determinations in each order.  I write separately, however, because I am concerned that a subset of the determinations in the Majority Order undercut the goals the Commission sought to achieve in issuing Order No. 2222. 

349. Specifically, I am concerned that the Majority Order’s finding that Order No. 2222 does not require NYISO to accommodate a specific type of DER
 erodes the rule’s plain requirement that an RTO/ISO’s rules may not “prohibit any particular type of [DER] technology from participating in [DER] aggregations.”
  It sets precedent that may, in the future, allow RTO/ISOs to prevent the participation of other resource types.  In order to accept NYISO’s compliance proposal as technology neutral,
 it accepts a strained justification by NYISO that results, as a practical matter, in the Commission altering the requirements of Order No. 2222 and preventing a type of DER from being able to provide the services in NYISO’s market that it is technically capable of providing.
   

350. NYISO argues that it is necessary to exclude energy efficiency from participating in DER aggregations because energy efficiency does not meet NYISO’s general eligibility rules, which require that most resources
 seeking to offer capacity in NYISO “be able to participate in the NYISO’s Energy market and be able to respond to and perform in a manner consistent with the directions and control of NYISO.”
  The Commission accepts this barrier to participation, incorrectly finding that “Order No. 2222 does not require NYISO to change its existing market qualification and performance requirements.”
  An express purpose of Order No. 2222 was to “remove the barriers that qualification and performance requirements currently pose to the participation of distributed energy resources in the RTO/ISO markets.”
  Accordingly, the Commission should require NYISO to revise its DER aggregation participation model, or its other requirements, to accommodate the characteristics of energy efficiency, and any future DER technologies in compliance with Order No. 2222, instead of bending the clear requirements of the rule to get to yes.
  For the same reasons, I would have voted to find that NYISO’s definition of DER is not compliant in its failure to fully accommodate the broad range of resources that Order No. 2222 contemplates.
  

351. I have carefully considered other areas in this important order, and the CAISO order, where the Commission has decided to provide flexibility in complying with the letter of the final Order No. 2222 requirements.  These areas include the minimum size of aggregation requirements,
 specific review criteria regarding reliability,
 the role of the relevant electric retail regulatory authorities (RERRAs),
 and NYISO’s proposal to require 90-days’ notice to implement certain modifications to a DER aggregation.
  I recognize that when evaluating compliance with a multi-faceted rule such as Order No. 2222, the Commission must make hard decisions about when to grant flexibility and when to adhere to the letter of the rule.  While my preference would have been to err closer to the letter of the rule on those issues, I can concur with the outcomes as they stand in the broader scope of this order. 

352. The success of Order No. 2222 and its subsequent orders depends on the thoughtful implementation of the Commission’s mandates.  While I disagree with the Majority Order’s decision to approve a market rule that prevents a DER technology type from offering the services it is capable of providing to the market, I am encouraged by the preponderance of the compliance approach contained in the Majority’s Order here and in CAISO.  I remain hopeful that, as the Commission evaluates future compliance filings of Order No. 2222, it will strike the right balance between offering flexibility and upholding its requirements as written.  

For these reasons, I respectfully concur in part and dissent in part.

________________________

Allison Clements

Commissioner
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� Appendix A lists the Services Tariff and OATT sections filed by NYISO.  Capitalized terms that are not defined in this order have the meaning specified in �section 2 of the Services Tariff or section 1 of the OATT. 


� Participation of Distributed Energy Res. Aggregations in Mkts. Operated �by Reg’l Transmission Orgs. & Indep. Sys. Operators, Order No. 2222, 172 FERC �¶ 61,247 (2020), order on reh’g, Order No. 2222-A, 174 FERC ¶ 61,197, order on reh’g, Order No. 2222-B, 175 FERC ¶ 61,227 (2021).


� Order No. 2222, 172 FERC ¶ 61,247 at P 1.


� 18 C.F.R. § 35.28 (2021). 


� 16 U.S.C. § 824e.


� Order No. 2222, 172 FERC ¶ 61,247 at P 8.


� N.Y. Indep. Sys. Operator, Inc., 170 FERC ¶ 61,033 (2020) (2020 Aggregation Order) (accepting tariff revisions and directing a compliance filing and informational report); N.Y. Indep. Sys. Operator, Inc., Docket No. ER19-2276-003 (Apr. 21, 2020) (delegated order accepting Feb. 24, 2020 compliance filing); N.Y. Indep. Sys. Operator, Inc., Compliance Filing Establishing an Effective Date for Revisions to Market Administration and Control Area Services Tariff Section 13, Docket No. ER19-2276-004 (filed Mar. 9, 2021). 





� NYISO July 19, 2021 Compliance Filing, Transmittal at 1, 13 (Transmittal). 


� Transmittal at 13.


� Id. at 37. 


� NYISO proposes to define a “Relevant Electric Retail Regulatory Authority” as “[t]he entity that establishes the retail electric prices and competition policies for retail electric customers.” See Services Tariff, § 4.1.10.


� N.Y. Indep. Sys. Operator, Inc., Docket No. ER21-2460-000, at 1 (Oct. 1, 2021) (delegated order).  On October 19, 2021, the Commission extended the deadline for submitting the response to the Data Request to and including November 19, 2021.  N.Y. Indep. Sys. Operator, Inc. October 19, 2021 Notice of Extension of Time.   


� N.Y. Indep. Sys. Operator, Inc. August 3, 2021 Notice Extending Comment Period.


� Potomac Economics is the NYISO Market Monitoring Unit.


� NYTOs include Central Hudson Gas & Electric Corporation, Consolidated Edison Company of New York, Inc., Long Island Power Authority, New York Power Authority, New York State Electric & Gas Corporation, Niagara Mohawk Power Corporation d/b/a National Grid, Orange and Rockland Utilities, Inc., and Rochester �Gas and Electric Corporation. 





� AEMA Protest at 2-3; AEE Protest on Data Request Response at 2.


� CECA Protest at 8.


� AEMA Protest at 2-3.


� Order No. 2222, 172 FERC ¶ 61,247 at P 56.


� The 4 million MWh cutoff stems from the Small Business Size Standards component of the North American Industry Classification System, which previously defined a small utility as one that, including its affiliates, is primarily engaged in the generation, transmission, or distribution of electric energy for sale, and whose total electric output for the preceding fiscal year did not exceed 4 million MWh. 13 C.F.R. �§ 121.201 (2013) (Sector 22, Utilities, North American Industry Classification System (NAICS)).  Currently, the number of employees is the basis used to measure whether electric power generation, transmission, and distribution industries are small businesses.  13 C.F.R. § 121.201 (2021) (Sector 22, Utilities, NAICS).


� Order No. 2222, 172 FERC ¶ 61,247 at P 65; see Order No. 2222-A, 174 FERC ¶ 61,197 at PP 34-35 (dismissing arguments on rehearing about the small utility opt-in).


� Order No. 2222, 172 FERC ¶ 61,247 at P 66.


� Order No. 2222-A, 174 FERC ¶ 61,197 at P 36.


� Transmittal at 37.


� Id. at 12, 37-38; Services Tariff, § 4.1.10. 


� Transmittal at 38.


� NYISO defines a Load Serving Entity as “[a]ny entity, including a municipal electric system and an electric cooperative, authorized or required by law, regulatory authorization or requirement, agreement, or contractual obligation to supply Energy, Capacity and/or Ancillary Services to retail customers located within the NYCA, including an entity that takes service directly from the ISO to supply its own Load in the NYCA.”  Services Tariff, § 2.12.


� AEMA Protest at 19.


� Id. at 20.


� AEE, NRDC, and SFP Protest at 23-24 (quoting Order No. 2222, 172 FERC �¶ 61,247 at P 64).


� Id. at 24.


� NYTOs Protest at 6.


� Id. at 6-7; AEMA Protest at 20; AEE, NRDC, and SFP Protest at 24.


� NYTOs Protest at 7-8.


� AEE, NRDC, and SFP Protest at 24-25.


� NYAPP Protest at 7-8.


� NYTOs Protest at 8.


� NYAPP Protest at 6-7.


� NYTOs Protest at 7.


� NYISO Answer at 7. 


� Id. at 8. 


� Id. at 11. 


� New York Commission Answer at 4. 


� Id. at 5.


� NYISO Answer at 9-10. 


� Id. at 12. 


� Id. at 13. 


� AEMA Answer at 3.


� NYISO Answer at 11. 


� AEMA Answer at 2-4.


� NYISO Answer at 10.


� AEMA Answer at 3-4.


� Order No. 2222, 172 FERC ¶ 61,247 at P 65.


� Id. P 65; see, e.g., Services Tariff, § 4.1.10 (“Suppliers may aggregate individual Resources electrically located in the NYCA to provide Energy, Capacity and Ancillary Services.”).


� Order No. 2222, 172 FERC ¶ 61,247 at P 65.


� See Services Tariff, § 4.1.10


� Order No. 2222, 172 FERC ¶ 61,247 at P 64 (emphasis added); see id. P 64 (“Recognizing this potentially greater burden [of the final rule] on small utility systems, we will exercise our discretion to include in this final rule an opt-in mechanism for small utilities similar to that provided in Order No. 719-A.”).


� Order No. 2222, 172 FERC ¶ 61,247 at P 66.


� Transmittal at 37-38.


� NYISO Answer at 9-10.


� See discussion infra Part IV.B.9.


� We disagree with AEMA’s argument that it is unreasonable for existing resources to become unable to participate because their Distribution Utility transformed into a small utility.  Order No. 2222 is clear that the small utility opt-in applies to “distributed energy resources that are customers of utilities that distributed 4 million MWh or less in the previous fiscal year.”  Order No. 2222, 172 FERC ¶ 61,247 at P 65 (emphasis added).


� NYISO Answer at 12; Services Tariff, § 4.1.10; see Transmittal at 38.


� Order No. 2222, 172 FERC ¶ 61,247 at P 90.


� Id. P 98 (citing Standardization of Generator Interconnection Agreements & Proc., Order No. 2003, 104 FERC ¶ 61,103, at PP 813-815 (2003) (Order No. 2003); Standardization of Small Generator Interconnection Agreements & Proc., Order �No. 2006, 111 FERC ¶ 61,220, at PP 516-518 (2006); Reform of Generator Interconnection Agreements & Proc., Order No. 845, 163 FERC ¶ 61,043 (2018)).  


� Order No. 2222-A, 174 FERC ¶ 61,197 at P 43. 


� Order No. 2222, 172 FERC ¶ 61,247 at P 103.


� Id. P 104.  


� Transmittal at 38.


� Id. at 38-39.


� Id. at 39.


� Id. at 20 n.70.


� Id. at 20-21.


� AEE, NRDC, and SFP Protest at 25. 


� NYISO Answer at 56. 


� Xcel Answer 10. 


� Data Request at 2.


� Data Request Response at 2-3.


� Data Request at 6-7.


� Data Request Response at 16.


� Id. at 17.


� Id. at 18.


� Id. at 20-21.


� Id. at 21.


� Public Interest Organizations Protest on Data Request Response at 3.


� Id. at 10.


� Id. at 11.


� Id. at 11-12.


� Id. at 12.


� Id. at 13.


� Id. at 13.


� Id. at 13 (citing Order No. 2003, 104 FERC ¶ 61,103 at PP 803-804).


� Id. at 14.


� Data Request Response at 2.


� Order No. 2222, 172 FERC ¶ 61,247 at P 90 (declining to exercise jurisdiction over the interconnections of distributed energy resources to distribution facilities for the purpose of participating in RTO/ISO markets exclusively as part of a distributed energy resource aggregation).


� Data Request Response at 2-3.


� Order No. 2222, 172 FERC ¶ 61,247 at P 117.


� See Services Tariff, § 5.12.1 (“In order to qualify as an Installed Capacity Supplier or be part of an Aggregation that is qualified as an Installed Capacity Supplier, Generators,  controllable transmission projects electrically located in the NYCA, transmission projects with associated incremental transfer capability, and Distributed Energy Resources that have the ability to inject Energy must have obtained Capacity Resource Interconnection Service (“CRIS”) pursuant to the applicable provisions of Attachment S to the ISO OATT and have entered service.”).


� Data Request Response at 20-21.


� OATT, attach. S, § 25.3.1.


� Order No. 2222, 172 FERC ¶ 61,247 at P 99.


� See supra P 54.


� See, e.g., OATT, attach. S, § 25.3.1 (“Each proposed or existing facility larger than 2 MW, and each facility with CRIS that requests an increase to its CRIS, must meet the NYISO Deliverability Interconnection Standard before it can receive CRIS or Unforced Capacity [UCAP] Deliverability Rights, unless otherwise provided for in this Attachment S.”).


� We note that it may be possible for NYISO to resolve this inconsistency by inserting a romanette (iii) before “and facilities greater than 2 MW.”


� OATT, attach. S, § 25.1.2 (“[ERIS is t]he service provided by the ISO to interconnect the Developer’s Large Generating Facility, Class Year Transmission Project or Small Generating Facility required to participate in a Class Year Interconnection Facilities Study under Section 32.3.5.3 of Attachment Z to the New York State Transmission System or to the Distribution System, in accordance with the NYISO Minimum Interconnection Standard, to enable the New York State Transmission System to receive Energy and Ancillary Services from the Large Generating Facility, Class Year Transmission Project or Small Generating Facility required to participate in a Class Year Interconnection Facilities Study under Section 32.3.5.3 of Attachment Z, pursuant to the terms of the ISO OATT.”).


� Order No. 2222, 172 FERC ¶ 61,247 at P 114.


� Id.


� Id. P 115.


� Id. P 118.


� Transmittal at 14 (citing Services Tariff, § 2.4). 


� Id. at 15 (citing Services Tariff, § 2.1).


� Data Request at 3.  More specifically, NYISO explains that all Demand Side Resources must be able to reduce load at the direction of NYISO, consistent with NYISO’s definition of Demand Side Resource.  See infra note 119.  NYISO states that, in addition to Demand Side Resources participating in Aggregations, Demand Side Resources participating in the Special Case Resource program or the Emergency Demand Response Program must also be capable of reducing demand in response to a NYISO instruction.  Data Request Response at 3-5 (citing Services Tariff, § 2.4).  


� Data Request Response at 3.


� Id. at 4.


� Id. at 5.


� Order No. 2222, 172 FERC ¶ 61,247 at P 114; Data Request Response at 3-4.  We note that, although CECA contends that the Commission established a broad definition of DER to include “any resource” and that the Commission confirmed that the definition of DER includes energy efficiency resources, as discussed infra P 112, energy efficiency resources are not technically capable of providing wholesale services in NYISO’s markets, and therefore NYISO does not need to revise its definition of DER, or Demand Side Resource, to include energy efficiency resources in compliance with Order No. 2222.


� A Generator is defined as “A facility, including the Generator of a [behind the meter net generation] Resource, capable of supplying Energy, Capacity and/or Ancillary Services that is accessible to the NYCA.”  A Demand Side Resource is defined as “A Resource located in the NYCA that: (i) is capable of controlling demand by either curtailing its Load or by operating a Local Generator to reduce Load from the NYS Transmission System and/or the distribution system at the direction of the ISO, in a responsive, measurable and verifiable manner within time limits, and (ii) is qualified to participate in competitive Energy, Capacity, Operating Reserves or Regulation Service markets, or in the Emergency Demand Response Program pursuant to this ISO Services Tariff and the ISO Procedures.”


� Order No. 2222, 172 FERC ¶ 61,247 at P 115; Transmittal at 14.


� See Services Tariff, §§ 2.7 & 2.4.   


� Order No. 2222, 172 FERC ¶ 61,247 at P 115 (noting that RTOs/ISOs can propose their own definitions for the Commission’s evaluation as long as the scope and applicability of the proposed definitions are consistent with the Commission’s definition of distributed energy resource and consistent with all aspects of this final rule).


� Order No. 2222, 172 FERC ¶ 61,247 at P 130.


� Id.


� Id.  In Order No. 841, the Commission clarified that “technically capable” of providing a service means meeting all of the technical, operational, and/or performance requirements that are necessary to reliably provide that service.  Id. P 3 n.9 (citing Elec. Storage Participation in Mkts. Operated by Reg’l Transmission Orgs. & Indep. Sy. Operators, Order No. 841, 162 FERC ¶ 61,127, at P 78 (2018), order on reh’g, Order No. 841-A, 167 FERC ¶ 61,154 (2019), aff’d sub nom. Nat’l Ass’n of Regulatory Util. Comm’rs v. FERC, 964 F.3d 1177 (D.C. Cir. 2020)).


� Transmittal at 7-8, 15.


� Id. 7, 15 (citing Services Tariff, § 4.1.10).


� Id. at 7-8. 


� Id. (citing Services Tariff, § 4.1.10).  


� Id. at 7, 15 (citing Services Tariff, § 2.1).


� Id. at 15 (citing Services Tariff, § 4.1.10.1).


� Id. at 22-23 (citing Services Tariff, § 4.1.10.1).


� Id. at 21.


� Id. at 23 (citing Service Tariff, § 2.4).


� Id. at 15 (citing Services Tariff, § 4.1.10.1).


� Id. at 16-17 (citing Services Tariff, §§ 2.13, 4.1.8, 4.1.10, 4.2.3 & OATT, �§ 1.13). 


� Id. at 17. 


� Id.


� Id. at 18 (citing Services Tariff, §§ 4.2.1.3.1, 15.3). 


� Id. at 18-19. 


� NYISO explains that ISO-Committed Fixed, ISO-Committed Flexible, Self-Committed Fixed, and Self-Committed Flexible are bidding modes defined in the Services Tariff.  NYISO states that both ISO-Committed Fixed and ISO-Committed Flexible bidding modes require NYISO to evaluate economic bids prior to scheduling resources.  NYISO also states that Self-Committed Flexible is a bidding mode in which �a dispatchable generator self-commits to a specified output level, but is also made available to follow.  Id. at 29 n.110.  


� Id. at 18 (citing Services Tariff, §§ 2.15, 15.4.1.2.1).


� Id. at 19 (citing Services Tariff, §§ 2.15, 15.4.1.2.2).


� Id. at 19. 


� NYISO explains that Self-Committed Fixed is a bidding mode in which a generator is self-committed and opts not to be dispatchable over any portion of its operating range.  Id. at 29 n.110.


� Id. at 19 (citing Services Tariff, § 15.2)


� Id. (citing Services Tariff, § 15.2). 


� Id. at 19-21. 


� Responsible Interface Party is defined as “A Customer that is authorized by the [NY]ISO to be the Installed Capacity Supplier for one or more Special Case Resources and that agrees to certain notification and other requirements as set forth in this Services Tariff and in the [NY]ISO Procedures.”  Services Tariff, Definitions, R (Responsible Interface Party).


� Transmittal at 20 (citing Services Tariff, §§ 2, 4, 5).


� Id. at 20-21 (citing Services Tariff, § 5.12.11.5). 


� Id. at 21.


� AEMA Protest at 14-16.


� Id. at 16.


� Id. at 14-15.


� AEE, NRDC, and SFP Protest at 6-9.


� Id. at 7-8 (citing Order No. 2222, 172 FERC ¶ 61,247 at P 142).


� Id. at 6-9; AEMA Protest at 12-14. 


� AEE, NRDC, and SFP Protest at 8; AEMA Protest at 13.


� AEE, NRDC, and SFP Protest at 8; AEMA Protest at 14.


� AEE, NRDC, and SFP Protest at 28-29. 


� Clean Energy Coalition Protest at 9-11. 


� NYISO Answer at 33. 


� Id. at 34.


� Id. at 35. 


� Id. at 32.


� Id. at 33.


� Id. at 31 (citing NPCC Directory 5; https://www.npcc.org/content/docs/public/program-areas/standards-and-criteria/regional-criteria/directories/directory-5-reserve-20200426.pdf); 2019 Aggregation Filing at 42-45.


� NYISO Answer at 31(citing 2019 Aggregation Filing at 29). 


� Id. at 32.


� Id. at 55-56.  NYISO states that in its Grid in Transition initiative, it intends to work with stakeholders to evaluate opportunities to leverage competitive wholesale market products and services to address public policy needs for clean energy and bolster the resiliency of New York’s bulk power system.  See https://www.nyiso.com/-/nyiso-s-great-expectations-for-a-grid-in-transition.  


� Data Request at 5.


� Data Request Response at 8.


� Id. at 8-9.


� Id. at 12.


� Data Request at 5.


� Data Request Response at 13. 


� Data Request at 5.


� Data Response at 14-15.


� Data Request at 7.


� Data Request Response at 23.


� Id. at 27.


� AEE Protest on Data Request Response at 4-6; Public Interest Organizations Protest on Data Request Response at 6-7 (citing Order No. 2222, 172 FERC ¶ 61,247 at �P 142).


� Public Interest Organizations Protest on Data Request Response at 6 (citing Order No. 2222, 172 FERC ¶ 61,247 at P 142).


� AEE Protest on Data Request Response at 4-5.


� Id. at 6.


� Id. at 6-8; Public Interest Organizations Protest on Data Request Response �at 3, 5-7. 


� Public Interest Organizations Protest on Data Request Response at 5-6.


� Id. at 6.


� Order No. 2222, 172 FERC ¶ 61,247 at P 130.


� See Services Tariff, § 2.1.


� Order No. 2222, 172 FERC ¶ 61,247 at P 130.


� Id. (“Specifically, to meet the goals of the final rule, each RTO/ISO can comply with the requirement to allow distributed energy resource aggregators to participate in its markets by modifying its existing participation models to facilitate the participation of distributed energy resource aggregations, by establishing one or more new participation models for distributed energy resource aggregations, or by adopting a combination of those two approaches.”).  


� Transmittal at 22-23.


� Order No. 2222, 172 FERC ¶ 61,247 at P 130.


� NYISO Answer at 33-34 (“NYISO’s resource-specific operating rules �will better reflect the resources’ operating characteristics than the more generic �DER Aggregation rules that apply to Demand Side Resources and heterogeneous Aggregations.”).


� More specifically, when a DER in an Aggregation that is providing capacity seeks to change its participation model, it can only do so prior to the start of the Capability Year (i.e., May 1 each year), and the Aggregator seeking to include this DER in its Aggregation must notify NYISO of such a change prior to August 1 of the year prior to the beginning of the Capability Year.  Transmittal at 36-37.


� NYISO Answer. at 32.
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� For example, up until 3:00 PM two days before dispatch, the Distribution Utility and/or Transmission Owner will notify the Aggregator, and in some cases the DER, of planned maintenance on their systems that may affect operations.  NYISO includes a more complete schedule in its Data Request Response at 49-51.


� Data Request Response at 49. 


� Id. at 51-52. 


� AEE Protest on Data Request Response at 11-12.


� Id. at 12 (citing Data Request Response at 49).


� Id. (citing Data Request Response at 48).


� Id. at 12.


� Id. at 13.


� Order No. 2222, 172 FERC ¶ 61,247 at P 310.


� Transmittal at 45; Services Tariff, §§ 4.2 & 4.4.


� Order No. 2222, 172 FERC ¶ 61,247 at P 310.


� Services Tariff, § 4.1.10.7.2.  


� Order No. 2222, 172 FERC ¶ 61,247 at P 310.


� NYTOs Protest at 18 (citing Order No. 2222, 172 FERC ¶ 61,247 at PP 294, 298).


� Order No. 2222, 172 FERC ¶ 61,247 at PP 294, 298.


� Id. P 312.


� Transmittal at 45; Services Tariff, § 4.1.10.7.2.


� Compare Order No. 2222, 172 FERC ¶ 61,247 at P 309 (noting that developers argue that the aggregator should not be assessed penalties due to an outage caused by �the distribution system operator’s controls), with Order No. 2222, 172 FERC ¶ 61,247 �at P 312 (requiring application of existing resource non-performance penalties to a distributed energy resource aggregation when the aggregation does not perform because �a distribution utility overrides the RTO’s/ISO’s dispatch).


� Order No. 2222, 172 FERC ¶ 61,247 at P 312.


� Services Tariff, § 11.1.


� Services Tariff, § 4.1.10.7.2 (“Aggregations that are unable to operate to achieve the ISO’s dispatch due to the direction of the Distribution Utility will remain subject to any charges or penalties that may apply.”).


� Order No. 2222, 172 FERC ¶ 61,247 at P 310.


� Services Tariff, § 4.1.10.7.2. 


� Order No. 2222, 172 FERC ¶ 61,247 at P 310 (“[E]ach RTO/ISO [is required] to revise its tariff to (1) establish a process for ongoing coordination, including operational coordination, that addresses data flows and communication among itself, the distributed energy resource aggregator, and the distribution utility. . . .”); see also id. P 279 (“We agree with commenters that coordination requirements should not create undue barriers to entry for distributed energy resource aggregations.”).


� Order No. 2222, 172 FERC ¶ 61,247 at P 322.


� Id. P 324.  The Commission also noted that the roles delineated in California Independent System Operator Corporation’s (CAISO’s) Distributed Energy Resource Provider tariff provisions may provide an example of how RERRAs could be involved in coordinating the participation of distributed energy resource aggregations in RTO/ISO markets.  Id. P 323.


� Id. P 324.


� Id.


� Order No. 2222-A, 174 FERC ¶ 61,197 at P 83 (citing Order No. 2222, �172 FERC ¶ 61,247 at PP 130, 279).


� Transmittal at 46. 


� AEE, NRDC and SFP Protest at 21-22.


� NYISO Answer at 45-46. 


� Id. at 46. 


� Id. at 47.


� Data Request at 16-17.


� Data Request Response at 52. 


� Id. at 53.


� Order No. 2222, 172 FERC ¶ 61,247 at P 322.


� Id. P 323.


� Id. P 33 n.65 (citing Wholesale Competition in Regions with Organized Elec. Mkts., Order No. 719, 125 FERC ¶ 61,071, at P 158 (2008)).


� Transmittal at 37.


� Order No. 2222, 172 FERC ¶ 61,247 at P 322.


� Id. P 279 (“We agree with commenters that coordination requirements should not create undue barriers to entry for distributed energy resource aggregations.”).


� Id. P 335.


� Id. P 336.


� Id. P 337.


� Id. P 338.


� Order No. 2222-A, 174 FERC ¶ 61,197 at P 71 (citing Order No. 2222, 172 FERC ¶ 61,247 at P 337).


� Transmittal at 35-37. 


� Id. at 35 (citing Services Tariff, § 4.1.10.3).  See Services Tariff, § 4.1.10.3 (“Subject to the requirement that all of the Resources in an Aggregation must be electrically connected to the same [NY]ISO-identified Transmission Node, an individual Resource may leave its current Aggregation and/or join a new Aggregation to be effective at the start of a calendar month, but must provide at least ninety (90) calendar days notice of its intent to change Aggregations.”).


� Transmittal at 35-36.


� See supra PP 262, 267; Services Tariff, § 4.1.10.7.1.


� Transmittal at 36.


� Id. at 36-37.


� AEE, NRDC, and SFP Protest at 16-17.


� AEMA Protest at 16.


� Id. at 16-17.


� NYTOs Protest at 14-15.


� NYISO Answer at 41.


� Id. at 39 n.93 (citing Transmittal at 44).


� NYTOs Answer at 6.


� Xcel Answer at 8-9.


� NYISO Answer at 40.


� NYTOs Answer at 4-6.


� NYISO Answer at 40.


� Data Request at 17.


� Data Request Response at 54-55.


� Data Request at 18.


� Data Request Response at 56.


� Data Request at 18.


� Data Response at 56.


� Order No. 2222, 172 FERC ¶ 61,247 at P 335.


� See Services Tariff, § 4.1.10.7.1 (“A Distribution Utility shall have sixty (60) calendar days to review the reliability and safety impact of each new Distributed Energy Resource connecting to its electric facilities that seeks to participate in the ISO Administered Markets, and any incremental change to an Aggregation.”).


� See supra P 262.


� Order No. 2222-A, 174 FERC ¶ 61,197 at P 72 (“[We] reiterate that any proposed review period must be shown to be reasonable based on what is being reviewed.”).


� Xcel Answer at 9.


� Order No. 2222, 172 FERC ¶ 61,247 at P 337.


� Id. (emphasis added).  While the Commission said in Order No. 2222 that the distribution utility review process is triggered by “incremental changes,” we do not believe that the Commission meant to limit the scope of this review process only to certain changes.  Order No. 2222, 172 FERC ¶ 61,247 at P 292.  The Commission reiterated in Order No. 2222-A that “any modification triggers the distribution utility review process.”  Order No. 2222-A, 174 FERC ¶ 61,197 at P 71.


� 2020 Aggregation Order, 170 FERC ¶ 61,033 at PP 11, 34.


� Transmittal at 36.


� Order No. 2222, 172 FERC ¶ 61,247 at P 278.


� Id. P 337; see Order No. 2222-A, 174 FERC ¶ 61,197 at P 71.


� See supra PP 170-172.  


� Order No. 2222, 172 FERC ¶ 61,247 at P 338.


� Id. P 336.


� Id. P 352.


� Id. P 353.


� Id. P 356.


� Id. P 354.


� Id. P 355.


� Transmittal at 12, 46-47. 


� Id. at 47.


� NYTOs Protest at 9-10.


� NYISO Answer at 13-14.


� Order No. 2222, 172 FERC ¶ 61,247 at P 352.


� See Services Tariff, § 9.1 (“Each Customer requesting to schedule, take or provide any services under the [NY]ISO Services Tariff must apply to the��[NY]ISO . . . . To apply, the Customer shall complete and deliver a Service Agreement (in the form of Attachment A) and an Application to the [NY]ISO.”).


� Order No. 2222, 172 FERC ¶ 61,247 at P 352.


� See id. P 352; Services Tariff, § 9.1.  We also note that the executed Service Agreements that conform to the form of Service Agreement, which we find complies with the requirements of Order No. 2222, should be reported in NYISO’s Electric Quarterly Reports, retained and made available for public inspection, consistent with the Commission’s requirements.  Revised Pub. Util. Filing Requirements, Order No. 2001, � HYPERLINK "http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002300550&pubNum=0000920&originatingDoc=Ic9a70ed8f2c811e99b14f2ee541cf11a&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)" \h �99 FERC ¶ 61,107, at P 196� (2002); 18 C.F.R. § 35.1(g)(2021). 





� Form of Service Agreement, § 2.0.


� Order No. 2222, 172 FERC ¶ 61,247 at P 353.


� Id. P 352.


� Id.


� Id. P 361.


� Transmittal at 48. 


� Id. 


� Id. (citing, e.g., N.Y. Indep. Sys. Operator, Inc., 151 FERC¶61,057, at P 20 (2015)).


� Id. at 48-49. 


� Data Request at 19.


� Data Request Response at 57.


� AEE Protest to Comments on Data Request Response at 3-4.


� Order No. 2222, 172 FERC ¶ 61,247 at P 361.


� See supra P 93.


� New York Indep. Sys. Operator, Inc., 179 FERC ¶ 61,198 (2022).


� Participation of Distributed Energy Res. Aggregations in Mkts. Operated by Reg’l Transmission Orgs. & Indep. Sys. Operators, Order No. 2222, 172 FERC ¶ 61,247 (2020), order on reh’g, Order No. 2222-A, 174 FERC ¶ 61,197, order on reh’g, Order No. 2222-B, 175 FERC ¶ 61,227 (2021). 


� See Order No. 2222, 172 FERC ¶ 61,247 (Danly, Comm’r, dissenting); Order No. 2222-A, 174 FERC ¶ 61,197 (Danly, Comm’r, dissenting). 


� See Improvements to Generator Interconnection Procedures & Agreements, 179 FERC ¶ 61,194 (2022); Bldg. for the Future Through Elec. Reg’l Transmission Planning & Cost Allocation & Generator Interconnection, 179 FERC ¶ 61,028 (2022).


� New York Independent System Operator, Inc., 179 FERC ¶ 61,198 (2022) (Majority Order).


� California Independent System Operator Corporation, 179 FERC ¶ 61,197 (2022) (CAISO).


� Majority Order at PP 112, 64 n.118.


� Participation of Distributed Energy Resource Aggregations in Markets Operated by Regional Transmission Organizations and Independent System Operators, Order No. 2222, 172 FERC ¶ 61,247, at P 141 (2020), order on reh’g, Order No. 2222-A, 174 FERC ¶ 61,197 (2021), order on reh’g, Order No. 2222-B, 175 FERC ¶ 61,227 (2021).  See also Order No. 2222, 172 FERC ¶ 61,247 at P 114 n.277.


� Majority Order at PP 64, 110-112. 


� Energy efficiency is able to participate as a supply-side resource and is included in the proposed definition of a DER in all of the other RTO/ISOs with a capacity market.  In practice, the State of New York has robust retail-level energy efficiency programs, and it is not clear that energy efficiency providers in NYISO would prefer to participate as part of an aggregation providing capacity into NYISO.  However, the point of Order No. 2222 is to provide the option— to ensure that any resource that is technically capable of providing wholesale services through aggregation is eligible to do so. 


� NYISO’s tariff has exceptions for “Responsible Interface Parties.”  A Responsible Interface Party is defined as “A Customer that is authorized by the ISO to be the Installed Capacity Supplier for one or more Special Case Resources and that agrees to certain notification and other requirements as set forth in this Services Tariff and in the ISO Procedures.”  Services Tariff, Definitions, R (Responsible Interface Party).


� NYISO Answer at 47, 48.


� Majority Order at P 112.  See also id. P 64, n. 118.


� Order No. 2222, 172 FERC ¶ 61,247 at P 26.


� I recognize the complexity of developing the market design updates and tariff rules necessary to accommodate energy efficiency as a supply-side resource and would have granted NYISO’s request for sufficient time to develop the necessary changes without delaying implementation of the rest of NYISO’s compliance filing.  


� NYISO defines a Distributed Energy Resource as “(i) a facility comprising two or more Resource types behind a single point of interconnection with an Injection Limit of 20 MW or less; or (ii) a Demand Side Resource; or (iii) a Generator with an Injection Limit of 20 MW or less, that is electrically located in the [New York Control Area].” NYISO Transmittal Letter at 14.  A Demand Side Resource, in turn, must be “capable of controlling demand by either curtailing its Load or by operating a Local Generator to reduce Load from the [New York State] Transmission System and/or the distribution system at the direction of the ISO, in a responsive, measurable and verifiable manner within time limits . . . ,” among other requirements.  Services Tariff, Definitions, D (Demand Side Resource).  This narrower definition significantly limits DER participation compared to the scope of what the Commission envisioned in Order No. 2222 and in its regulations. 18 C.F.R. § 35.28 (2021); Order No. 2222, 172 FERC ¶ 61,247 at P 114 (“any resource located on the distribution system, any subsystem thereof or behind a customer meter”).  See also Order No. 2222, 172 FERC ¶ 61,247 at P 114 (“These resources may include, but are not limited to, resources that are in front of and behind the customer meter, electric storage resources, intermittent generation, distributed generation, demand response, energy efficiency, thermal storage, and electric vehicles and their supply equipment – as long as such a resource is ‘located on the distribution system, any subsystem thereof or behind a customer meter.’”); at P 115 (“[W]e clarify that energy efficiency and demand response resources are capable of providing demand reductions at customer sites, and therefore ‘customer sites capable of demand reduction’ may meet the definition of a distributed energy resource.”); and at P 141 (“We find that limiting the types of technologies that are allowed to participate in RTO/ISO markets through a distributed energy resource aggregator would create a barrier to entry for emerging or future technologies, potentially precluding them from being eligible to provide all of the capacity, energy, and ancillary services that they are technically capable of providing.”).


� The Majority Order finds, without discussion, that NYISO complies with the requirement that each RTO/ISO implement a minimum size requirement not to exceed 100 kW for all distributed energy resource aggregations.  Majority Order at P 18.  However, NYISO proposed a 100 kW minimum offer threshold that applies separately to energy injections, energy withdrawals, and demand reductions.  NYISO Transmittal at 24.  This effectively creates a minimum size requirement of at least 200 kW for heterogenous aggregations that are capable of both injections and demand reductions.  While there may be compelling reasons to grant NYISO an exception from the rule, those reasons are not explained in Majority Order.


� The Majority Order finds that NYISO may simply defer to distribution utilities and need not specify criteria by which the distribution utilities will determine whether the participation of each proposed distributed energy resource in a distributed energy resource aggregation will not pose significant risks to the reliable and safe operation of the distribution system.  Majority Order at P 267.  This finding is, at best, a strained interpretation of Order No. 2222, which directs RTOs/ISOs to provide “specific review criteria that the distribution utilities should use.”  Order No. 2222, 172 FERC ¶ 61,247 at P 293 (emphasis added).  See also CAISO, 179 FERC ¶ 61,197 at PP 206-207 (finding CAISO may defer to distribution utilities regarding reliability criteria to be used).


� The Majority Order finds that Order No. 2222’s requirement that RTOs and ISOs specify voluntary roles for RERRA may be met by a mere reference that the DER aggregator has complied with RERRA requirements.  Majority Order at P 302; see also CAISO, 179 FERC ¶ 61,197 at PP 237-238.  But the purpose of Order No. 2222’s requirement should be understood to ensure that all interested parties would be aware of the bounds of any voluntary RERRA involvement, should any RERRA so volunteer.  To the extent that RTOs and ISOs intend RERRAs to have greater involvement than what is specified in the tariff, or the RERRAs wish to have greater involvement on their own accord, parties, including DER aggregators, may be forced to negotiate that involvement after the fact, and to do so without clear boundaries.


� The Majority Order accepts NYISO’s proposal for a 60-day distribution utility review period combined with a 30-day period for “administrative tasks.”  Majority Order at PP 323, 326; NYISO Transmittal at 36.  Yet Order No. 2222 did not provide additional time for RTOs and ISOs to conduct “administrative tasks”, and NYISO has not specifically justified its need for the additional 30-day period otherwise (and indeed, the Majority Order acknowledges NYISO’s admission that it can conduct some of those tasks concurrently with the 60-day period; see Majority Order at P 315).  Order No. 2222-A set an expectation that “60 days should be the maximum time needed for most distribution utility reviews” and additional time could be justified for “unusual circumstances.”  Order No. 2222-A, 174 FERC ¶ 61,197 at P 72.  The Majority Order appears to reason that because NYISO has differentiated this additional 30 days by tasks that it needs to complete rather than what the distribution utilities need to complete, its request does not conflict with Order No. 2222-A’s reasoning that “a lengthy review time . . . could erect a barrier to distributed energy resource participation in the RTO/ISO markets and may unduly delay participation.”  Id. at P 72.  But whatever is being done in those 90 days, and by whom, it is 50% longer than the 60 days that Order No. 2222 envisioned, and it is 50% longer than the 60 days it takes for NYISO to complete the initial registration.  Majority Order at P 260.  In other words, the extra flexibility afforded to NYISO may ultimately result in less flexibility for DERs.  






